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ONTARIO 


ONTARIO   LAW   REFORM   COMMISSION 


To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (d)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  the  Commission  was  asked  to  consider 
the  recommendations  of  the  Inquiry  into  Civil  Rights  conducted  by  the 
Honourable  J.  C.  McRuer  with  respect  to  The  Coroners  Act  and  the 
matters  related  thereto. 

The  Commission  has  completed  its  work  and  now  submits  its 
Report. 


Introduction 

The  office  of  coroner  is  one  of  the  oldest  institutions  known  to  our 
legal  system,  said  to  rank  in  antiquity  only  behind  the  Monarch  and 
the  sheriff.1  The  changing  functions  of  this  office  reflect  the  evolution 
of  English  legal  and  constitutional  history  over  the  course  of  one 
thousand  years.  In  today's  sense,  the  coroner  system  serves  to  provide 
a  formal  means  for  an  investigation  of,  and  if  required,  a  public  inquiry 
into  the  circumstances  surrounding  a  sudden  or  unexplained  or  unexpected 
death.  In  addition,  the  coroner  system  serves  to  allow  the  private  and 
public  sectors  of  the  community  to  identify  and  implement  appropriate 
measures  designed  to  minimize  the  incidence  of  preventable  deaths  in 
the  future.  Every  modern  state  discharges  these  functions  in  some  way 
or  another.  In  this  report,  the  Commission  will  examine  the  coroner 
system  as  it  exists  under  The  Coroners  Act2  to  ensure  that  the  law  in 
relation  to  coroners  properly  reflects  the  duties  and  procedures  that 
should  be  a  part  of  such  a  system  today. 


1  Williams,  Open  Verdict  (1967),  at  p.  1. 

2The  Coroners  Act,   R.S.O.    1960,   c.   69,   as  amended  by   1960-61,   c.    12;      1961-62, 

c.  20;    1965,  c.  20;    1966,  c.  27  and  1968,  c.  18.    [Hereinafter  cited  as  The  Coroners  Act, 

as  amended.] 


PART  I 

THE  CORONER  SYSTEM: 
OLD  AND  NEW  PERSPECTIVES 


CHAPTER  1 

HISTORICAL  OBSERVATIONS 

* 

Coroners  have  existed  in  England  since  the  time  of  King  Alfred.1 
Their  original  tasks  were  to  assist  in  keeping  the  peace,  and  to  act  as 
a  local  administrative  officer  for  the  Crown.  Under  the  Norman  Kings, 
the  coroner's  records  were  used  by  the  Justices  in  Eyre  as  a  check 
upon  the  fiscal  activities  of  the  sheriff.2  The  coroner  was  also  responsible 
for  inquiring  into  deaths  within  his  district  in  order  to  ensure  that  the 
appropriate  fines  were  levied  against  the  community  if  the  body  was 
that  of  a  Norman.3  The  process  of  "presentment  of  Englishry"  disappeared 
during  the  third  century  after  the  Conquest,  but  the  development  of  the 
concept  of  homicide  as  a  Crown  plea,  with  attendant  opportunities 
for  fines,  forfeitures  and  amercements,  created  a  continuing  need  for 
investigations  into  sudden  deaths,  and  this  need  was  filled  by  the 
coroner.4  The  medieval  coroner  presided  over  inquests  to  determine 
whether  an  inanimate  object  had  caused  or  contributed  to  any  death, 
and  if  this  turned  out  to  be  the  case,  the  object  was  forfeited  to  the 
Crown  as  "deodand".5  The  coroner  was  also  in  charge  of  the  process 
of  abjuration,  whereby  a  felon  who  had  fled  to  sanctuary  could  confess, 
forfeit  his  goods  to  the  King  after  a  coroner's  inquest  thereon,  and 
depart  from  the  realm.6 

By  the  time  that  Bracton  wrote,  it  was  accepted  that  a  coroner  was 
a  principal  conservator  of  the  peace,  with  jurisdiction  either  ex  officio 
or  by  special  writ  "to  hold  inquest.  .  .  into  many  Crown  pleas  including 
most  felonies,  as  well  as  wreck,  treasure  trove,  royal  fish  and  other 
royal  interests  .  .  .  .  "7 

The  coroner  was  closely  associated  with  the  criminal  law  from  the 
earliest  days  of  the  existence  of  the  concept  of  the  King's  Peace. 
He  played  an  important  role  in  the  appeal  of  felony,  had  the  power  to 
commit  to  jail,  and  committed  persons  for  trial  before  the  justices 
with  commissions  of  jail  delivery.8  The  inquest  convened  by  the  coroner 
was  classed  as  a  "court  of  criminal  record"  by  the  sixteenth  century.9 

In  addition  to  these  duties,  Sir  Edward  Coke  wrote  that  the  coroner 
has  the  duty  of  acting  for  the  sheriff  when  that  officer  is  incapacitated 
by  interest  in  the  suit  or  makes  default.10    Bacon's  Abridgement  and  other 


1Magone  and  Frankish,  Boys  on  Coroners,  p.  1,  (5th  ed.  1940). 
2Plucknett,  A  Concise  History  of  the  Common  Law,  pp.  102-03,  (5th  ed.  1956). 
3Havard,  The  Detection  of  Secret  Homicide,  p.  12,  (1960). 
*Id.  at  p.  13. 
hId.  at  p.  14. 
•Id.  at  pp.  17-18. 

'Havard,  op.  cit.  supra,  note  3  at  p.  18. 
•Id.  at  pp.  29-31  and  51. 

'Magone  and  Frankish,  op.  cit.  supra,  note  1  at  p.  2,  citing  4  Inst.  271  and  Hale's 
P.C.  53. 
104  Inst.  271,  cited  by  Magone  and  Frankish,  op.  cit.  supra,  note  1  at  p.  41. 

10 
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old  authorities  also  ascribe  to  the  coroners  the  power  to  bind  over  to 
the  peace  any  persons  who  make  an  affray  in  their  presence.11  Coroners 
also  were  justices  of  the  peace  ex  officio.12 

The  office  of  coroner  in  British  North  America  was  a  received  common 
law  institution.  There  is  evidence  showing  that  coroners  in  Upper 
Canada  were  carrying  out  the  same  duties  as  those  performed  by  coroners 
in  England  at  least  half  a  century  before  the  first  legislative  reference 
to  coroners  occurred  in  an  1833  statute  of  Upper  Canada.13  This  statute 
made  reference  to  the  coroner's  power  to  indict  persons  upon  an  inquisition 
for  unlawful  homicide,  to  commit  such  persons  for  trial,  and  to  bind 
over  material  witnesses  by  recognizance.  These  provisions  were 
assimilated  as  part  of  the  federal  criminal  law  in  1869, 14  and  remained 
in  effect  until  the  introduction  of  the  first  Criminal  Code  in  1892. 
The  indictment  function  of  the  inquest  was  terminated  by  the  enact- 
ment of  the  Code.  This  legislation  directed  the  coroner,  in  cases  where 
an  inquest  jury  charged  a  person  with  manslaughter  or  murder,  to  issue 
a  warrant  for  his  conveyance  before  a  magistrate  or  justice,  or  to 
cause  the  person  to  enter  into  a  recognizance  to  appear  before  a 
magistrate  or  justice.  The  magistrate  or  justice  was  to  proceed  as  if 
the  person  had  been  brought  before  him  on  a  warrant  or  summons, 
and  to  hold  an  inquiry  on  the  question  of  whether  or  not  to  commit  the 
person  for  trial.15  The  1892  Code  also  provided  that  "after  the  commence- 
ment of  this  act  no  one  shall  be  tried  upon  any  coroner's  inquisition."16 

The  1892  Code  terminated  common  law  ties  between  the  office  of 
coroner  and  the  criminal  law  which  had  existed  for  centuries.  However, 
as  will  be  discussed  in  subsequent  chapters  of  this  report,  the  severance 
between  coroners  and  the  criminal  law  was  not  complete. 

The  first  Coroners  Act  in  force  in  Upper  Canada  was  passed  in 
1850.17  In  1877,  the  Province  of  Ontario  incorporated  almost  all  of 
this  pre-Confederation  statute  into  An  Act  Respecting  Coroners.18  This 
act  was  revised  in  minor  detail  several  times  and  was  finally  repealed 
in  1911,  when  a  new  legislative  scheme  for  the  coroner  system  was  in- 
troduced. The  1911  Act  Respecting  Coroners  and  Coroners'  Inquests19 
is  the  forerunner  of  the  present  Coroners  Act.  Aside  from  the  provisions 
of  the    1892   Criminal  Code,   the  legislation  applicable   to   coroners  in 

11 1  Bac.  Abr.  491;  2  Hawk.  P.C.,  cited  by  Magone  and  Frankish,  op.  cit.  supra,  note  1 

at  p.  12. 
"Magone  and  Frankish,  op.  cit.  supra,  note  1  at  p.  13.     This  was  abolished  by  An  Act 

Respecting  the  Qualification  and  Appointment  of  Justices  of  the  Peace,   R.S.O.    1877, 

c.  71,  s.  6. 
13 An  Act  Relating  to  the  Bailing  and  Commitment,  Removal  and  Trial  of  Prisoners  in 

Certain  Cases,  Statutes  of  Upper  Canada  1833,  3  Will.  IV,  c.  3,  ss.  4,  5  and  6. 
"An  Act  Respecting  the  Duties  of  Justices  of  the  Peace,  S.C.  1869,  c.  30,  ss.  60,  61,  63 

and  64. 
15The  Criminal  Code,  S.C.  1892,  c.  29,  s.  568. 
"Id.,  s.  642. 
17 An  Act  to  Amend  the  Law  Respecting  the  Office  of  Coroner,   Provincial  Statutes  of 

Canada  1850,  13  and  14  Vic,  c.  56;  consolidated  in  C.S.U.C.  1859,  c.  125. 
"An  Act  Respecting  Coroners,  R.S.O.  1877,  c.  79.     The  unincorporated  portion  of  the 

1850  Coroners  Act  was  repealed  by  An  Act  Respecting  the  Revised  Statutes  of  Canada, 

R.S.C.  1886,  c.  4,  s.  5  (3)  and  Schedule  C. 
"An  Act  Respecting  Coroners  and  Coroners'  Inquests,  S.O.  1911,  c.  23. 
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Ontario  has  left  the  office  of  coroner  much  the  same  as  it  existed  at 
common  law.  Most  of  the  medieval  incidents  of  this  office  have  faded 
in  a  functional  sense,  but  still  persist  in  a  strict  legal  sense,  forming 
the  conceptual  framework  for  modern  judicial  decisions  pertaining  to 
coroners.20  In  addition,  at  the  1969  Ontario  Basic  Educational  Course 
for  Coroners,  an  hour  of  the  short  time  available  for  the  continuing 
instruction  of  provincial  coroners  was  consumed  by  the  topic  "Common 
Law  Pertaining  to  the  Coroners'  System".  The  coroners  were  instructed 
"not.  .  .solely  as  a  matter  of  academic  interest"  in  their  common  law 
duties  in  relation  to  treasure  trove,  royal  fish,  affray  and  as  a  substitute 
for  the  sheriff.21 


20This  point  is  illustrated  by  the  cases  discussed  in  the  next  chapter,  entitled  "Constitu- 
tional Considerations". 

""Common  Law  Pertaining  to  the  Coroners'  System",  Basic  Educational  Course  for 
Coroners,  May  28,  1969. 


CHAPTER  2 

CONSTITUTIONAL  CONSIDERATIONS 


The  fact  that  the  coroner's  inquest  received  from  England  is 
historically  classified  as  a  "court  of  criminal  record"  creates  con- 
stitutional difficulties  for  the  coroner  system  as  it  exists  in  Ontario,  the 
logical  implications  of  which  have  not  yet  been  fully  realized.  Under 
The  British  North  America  Act,  1867,  the  Parliament  of  Canada  has 
exclusive  jurisdiction  to  legislate  in  relation  to1 

The  criminal  law,  except  the  constitution  of  the  courts  of  criminal 
jurisdiction,  but  including  the  procedure  in  criminal  matters. 

If  the  coroner's  inquest  is  the  same  type  of  institution  in  Ontario  as  the 
"coroner's  court"  in  England,  which  "unquestionably  is  in  England" 
a  "criminal  court  of  record",2  then  the  legislative  jurisdiction  to  pre- 
scribe procedural  rules  relating  to  a  great  many  of  the  coroner's  functions 
would  lie  with  Parliament  and  not  with  the  Legislative  Assembly  of 
Ontario. 

There  are  a  number  of  Ontario  cases  that  either  expressly  or 
impliedly  accept  the  thesis  that  the  coroner's  inquest  is  a  criminal  court 
of  record.3  In  none  of  these  cases,  however,  was  the  question  of  the 
constitutional  validity  of  any  of  the  provisions  of  The  Coroners  Act 
raised,  and  therefore  no  procedural  sections  of  this  act  have  been 
subjected  to  the  possibility  of  a  determination  that  they  are  ultra  vires. 

In  1962  the  case  of  Wolfe  v.  Robinson*  was  decided  by  the  Ontario 
Court  of  Appeal.  The  appellant  was  the  father  of  a  deceased  child. 
He  sought  to  have  an  inquest  into  the  child's  death  quashed  on  the 
grounds  that  he  had  not  been  allowed  by  the  coroner  to  participate  in  the 
hearing  or  to  cross-examine  witnesses,  although  he  claimed  to  have 
been  a  person  who  would  be  affected  by  the  yerdict.  No  procedural 
provisions  of  the  Ontario  Coroners  Act  were  challenged  on  constitutional 
grounds  by  the  appellant.  However,  in  the  course  of  giving  reasons 
for  denying  the  appeal,  Schroeder,  J. A.,  speaking  for  the  court,  stated:5 

The  coroner's  court  being  a  criminal  court  of  record,  only  the 
Parliament  of  Canada  has  authority  to  enact  legislation  as  to 
the  rules  of  practice  and  procedure  to  be  followed  in  that  forum 
in  accordance  with  the  provisions  of  s.  91  (27)  of  the  B.N. A.  Act. 
It  is  common  ground  that,  except  to  the  extent  that  ss.  448,  488, 


lB.N.A.  Act,  1867,  s.  91  (27). 

*R.  v.  McDonald,  Ex  p.  Whitelaw  (1969),  2  D.L.R.  (3d)  298  at  p.  304,  (B.C.C.A.). 

3R.  v.  Hendershott  (1895),  26  O.R.  678  at  p.  682  (H.C.J.) ;  The  Queen  v.  Hammond  (1899), 
29  O.R.  211  at  p.  234  (Div.  Ct);  R.  v.  Barnes  (1921)  49  O.L.R.  374  at  p.  387 
(App.  Div.);  Wolfe  v.  Robinson,  [1961]  O.R.  250,  (H.C.);  Wolfe  v.  Robinson,  [1962] 
O.R.  132  (C.A.). 

*Wolfe  v.  Robinson,  [1962]  O.R.  132  (C.A.). 

bId.  at  p.  137. 
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648  and  649  of  the  Criminal  Code,  1953-54  (Can.),  c.  51,  touch 
upon  the  office  of  coroner,  there  is  no  other  federal  legislation 
now  in  force  affecting  that  office,  and  Parliament  has  not  seen 
fit  to  enact,  nor  has  it  authorized  the  enactment  of  rules  of 
practice  or  procedure  applicable  to  a  coroner's  inquisition.  The 
Provincial  Legislature  has  not  done  so  and,  indeed,  if  it  had, 
the  legislation  would  be  ultra  vires  of  that  legislative  body. 

Although  this  statement  is  obiter  dictum,  it  raises  the  disquieting 
possibility  that  not  only  may  some  of  the  present  Coroners  Act  be  ultra 
vires*  but  also  that  it  may  be  beyond  provincial  legislative  competence  to 
implement  any  of  the  procedural  reforms  in  relation  to  the  Ontario 
coroner  system  recommended  by  the  Royal  Commission  Inquiry  Into 
Civil  Rights.1 

The  constitutional  issue  raised,  but  not  authoritatively  determined 
by  the  Ontario  Court  of  Appeal  in  Wolfe  v.  Robinson,  was  brought  before 
the  British  Columbia  Court  of  Appeal  in  1969,  in  the  case  of  R.  v. 
McDonald,  Ex  p.  Whitelaw.8  In  this  case,  the  respondent  had  run  down 
and  killed  a  pedestrian  with  his  automobile.  At  the  inquest  into  the 
death,  the  presiding  coroner  sought  to  compel  the  respondent  to 
testify.  The  respondent  refused,  and  applied  to  the  Supreme  Court  of 
British  Columbia  for  a  writ  of  prohibition  to  be  issued  to  the  coroner. 
His  ground  for  seeking  this  writ  was  that,  inasmuch  as  he  could 
reasonably  expect  to  be  charged  at  the  conclusion  of  the  inquest  with 
a  criminal  offence  or  a  breach  of  the  provincial  Motor-vehicle  Act,  he 
was  not  a  compellable  witness  under  the  rule  laid  down  by  the  Supreme 
Court  of  Canada  in  Batary  v.  A.G.  for  Saskatchewan.9  In  the  Batary 
case,  it  was  held  that  provincial  legislation  which  attempted  to  make 
a  person  charged  with  murder  a  compellable  witness  at  the  inquest 
into  the  death  of  his  alleged  victim  was  ultra  vires.  Such  a  person 
was  not  compellable  under  the  law  in  force  in  Saskatchewan  when  it 
became  a  province  of  Canada,  and  provincial  legislation  that  purported 
to  change  this  rule  relating  to  compellability  at  an  inquest  was  therefore 
construed  as  being  legislation  in  relation  to  the  criminal  law,  including 
procedure  in  criminal  matters.10  The  Supreme  Court  of  British  Columbia 
was  of  the  opinion  that  the  rule  in  Batary  applied  to  the  circumstances 
in  the  McDonald  case,  even  though  the  respondent  had  not  been 
charged  with  any  offence,  and  had  issued  a  writ  of  prohibition  to  the 
coroner.11 

The  decision  was  appealed  to  the  British  Columbia  Court  of  Appeal, 
which  had  little  difficulty  in  finding  that  the  ruling  in  the  Batary  case 
did  not  apply  to  the  facts  in  the  case  before  it.     It  accordingly  held 

6The  Ontario  Court  of  Appeal  was  correct  in  stating  that  the  Provincial  Legislature 
has  not  enacted  any  "rules  of  practice  or  procedure  applicable  to  a  coroner's  in- 
quisition." However,  The  Coroners  Act  itself  contains  sections  dealing  with  procedural 
matters. 

7 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  pp.  496-97  (1968). 

*R.  v.  McDonald,  Exp.  Whitelaw  (1969),  2  D.L.R.  (3d)  298  (B.C.C.A.). 

9 Batary  v.  A.G.  for  Saskatchewan  et.  al.,  [1965]  S.C.R.  465. 
"Id.  at  p.  478. 

^R.  v.  Coroner  of  Municipality  of  Langley,  Ex  p.  Whitelaw  (1968),  67  D.L.R.  (2d)  541 
(B.C.S.C). 
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that  a  person  who  was  not  charged  with  any  offence  relating  to  the 
death  at  the  time  of  the  inquest  could  be  compelled  to  testify  by  the 
presiding  coroner. 

During  the  hearing  on  this  issue,  the  respondent  argued  the  same 
constitutional  problem  that  had  been  raised  in  the  Ontario  Court  of 
Appeal  in  Wolfe  v.  Robinson.  The  British  Columbia  Court  of  Appeal 
recognized  the  major  dimensions  of  the  question  and  ordered  a  rehearing 
before  an  enlarged  bench.  The  constitutional  question  before  the  court 
was  described  in  these  terms  :12 

[T]he  respondent  contends  that  as  a  considerable  part  of  the  Coroners 
Act,  R.S.B.C.  1960,  c.  78,  is  beyond  the  legislative  authority  of  the 
province,  the  inquest  in  question  convened  and  held  thereunder 
was  without  status  and  jurisdiction,  and  that,  accordingly,  the 
writ  of  prohibition  ordered  to  issue  in  the  court  below  should 
stand.  The  contention  is  two-pronged,  the  first  being  that  as 
those  provisions  of  s.  7  of  [the  British  Columbia  Coroners  Act] 
fixing  the  number  of  jurors  at  six  is  ultra  vires  the  province,  the 
coroners  court  in  the  case  at  bar  consisting  of  such  a  six-member 
jury  was  illegally  constituted  and  had  no  jurisdiction.  The  second 
submission  is  more  general  and  is  that  very  many  sections  of 
the  [Coroners  Act]  dealing  with  procedures  to  be  carried  out  by 
the  [Coroner's]  court  are  ultra  vires  the  province  .  .  .  and  all  the 
procedure  remaining  would  be  that  available  under  the  common 
law  in  effect  in  the  province  at  the  time  of  union  with  Canada, 
subject  only  to  alteration  or  modification  by  colonial  legislation  up 
to  that  time  and  applicable  federal  legislation ....  The  sole  ground 
of  contention  that  s.  7  in  particular  as  well  as  various  other 
procedural  sections  of  the  Coroners  Act  are  ultra  vires  the  provincial 
legislature  is  based  on  the  proposition  that  in  British  Columbia  a 
Coroner's  Court  is  a  'criminal  court'  which  the  province  can  con- 
stitute, maintain  and  organize  under  s.  92  (14)  of  the  B.N. A.  Act, 
but  that  its  procedure  comes  exclusively  under  head  27  of  s.  91 
of  that  statute,  i.e.,  'the  criminal  law,  except  the  constitution  of 
courts  of  criminal  jurisdiction,  but  including  the  procedure  in 
criminal  matters.' 

The  clearest  statement  in  relation  to  the  basic  question  of  whether 
procedure  at  an  inquest  is  a  provincial  or  federal  matter  was  given  by 
Bull,  J. A.,  who  disagreed  with  the  basic  premise  of  Wolfe  v.  Robinson 
that  the  coroner's  court  was  a  criminal  court  of  record:13 

[T]he  very  nature  of  the  inquiry  held  by  the  coroner  in  Canada, 
which  is  not  a  trial  and  at  which  there  is  no  party  or  person 
accused  and  the  function  of  which  is  to  investigate  many  other 
matters  than  to  find  that  murder  or  manslaughter  has  been 
committed,  is  such  that  his  court  cannot  fairly  be  said  to  be  a 
'court  of  criminal  jurisdiction'  whose  procedures  before  such  a  verdict, 
if  any,  are  with  respect  to  'criminal  matters'  or  'criminal  law'  in 


l2R.   v.   McDonald,  Ex  p.    Whitelaw  (1969),  2   D.L.R.    (3d)   298  at   pp.   300  and  302 

(B.C.C.A.). 
13Id.  at  p.  305.     (Emphasis  in  the  original). 
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order  to  come  under  the  exclusive  authority  of  Parliament.  On  the 
contrary,  it  is  my  view  the  court  and  its  functions,  duties  and  at 
least  all  its  pre-verdict  procedures  come  under  head  14  of  s.  92  of 
the  B.N. A.  Act. 

Three  other   members   of   the  five- justice  court   expressed  substantial 
agreement  with  this  position.14 

There  is  analytically  no  problem  posed  by  the  differences  between 
the  Courts  of  Appeal  of  Ontario  and  British  Columbia,  since  one  point 
of  view  is  obiter  while  the  other  is  ratio  decidendi.  However,  the  decisions 
to  be  made  in  relation  to  the  coroner  system  in  Ontario  cannot  be 
realistically  predicated  upon  the  view  that  some  future  court  passing 
upon  the  constitutional  validity  of  Ontario  coroners'  legislation  must 
necessarily  decide  in  favour  of  the  wider  view  of  provincial  legislative 
competence  taken  by  the  British  Columbia  Court  of  Appeal.  As  is 
apparent  from  the  history  of  the  office,  the  coroner  performed 
functions  relating  both  to  "criminal  matters"  and  to  "the  administration 
of  justice".  The  consignment  in  Canada  of  jurisdiction  over  these  two 
subjects  to  different  legislative  bodies  in  1867  had  the  inevitable  effect 
of  creating  serious  doubts  as  to  the  constitutional  scope  of  either 
legislature  in  relation  to  the  office  and  duties  of  the  coroner.  Some  of 
the  judges  of  the  British  Columbia  Court  of  Appeal  declared  that  certain 
sections  of  the  Coroners  Act  of  that  province  were  either  ultra  vires  or 
inoperative,15  even  though  they  rejected  the  general  proposition  that  all 
procedural  matters  in  the  statute  were  an  infringement  upon  the  ex- 
clusive jurisdiction  of  Parliament.  Had  the  question  been  directly 
before  it,  there  is  nothing  in  the  judgment  in  Wolfe  v.  Robinson  to 
indicate  that  the  Ontario  Court  of  Appeal  would  have  done  otherwise 
than  to  declare  ultra  vires  all  procedural  matters  in  the  Ontario  statute. 
The  judgment  of  each  Court  of  Appeal  is  not  entirely  free  from  doubt. 
In  the  absence  of  an  authoritative  decision  upon  these  questions  by  the 
Supreme  Court  of  Canada,  it  is  not  possible  for  the  Commission  to 
undertake  an  analysis  which  would  be  any  more  useful  than  the  simple 
observation  that  there  is  a  basic  disagreement  among  some  of  the  most 
skilled  jurists  in  Canada  upon  the  constitutional  position  of  the  coroner. 

"McFarlane,    J. A.,    at   p.    310;    Davey,    C.J. B.C.,    who   agreed   with   the   reasons   of 

McFarlane,  J. A.,  at  p.  299;  and  Branca,  J. A.,  at  p.  324. 
16I.e.,  ss.  7  (5),  8,  15  (1)  (in  part),  19,  22  (d),  25  (1)  and  (2),  the  Coroners  Act,  R.S.B.C. 

1960,  c.  78. 


CHAPTER  3 

CRIMINAL  CODE  PROVISIONS 

Apart  from  the  Criminal  Code}  there  appear  to  be  no  federal  statutes 
that  deal  with  the  office  of  coroner.2  Five  sections  of  the  present 
Criminal  Code  are  applicable.  These  sections  contain  no  procedural  rules 
for  the  guidance  of  coroners  prior  to  verdicts,  no  rules  dealing  with 
witnesses,  juries,  practice  or  evidence,  and  very  little  else  in  the  way  of 
procedural  matters  relating  to  the  coroners'  functions.  The  procedural 
rules  upon  which  Ontario  coroners  have  relied,  except  in  those  few 
areas  where  direction  is  specifically  furnished  by  the  Criminal  Code, 
are  all  found  in  provincial  statutes  or  in  the  common  law. 

The  basic  change  in  the  coroner  system  effected  in  1892  by  the 
Criminal  Code  is  now  found  in  section  488  (3)  :3 

No  person  shall  be  tried  upon  a  coroner's  inquisition. 

If  a  coroner's  jury  finds  that  a  death  was  caused  by  an  act  of  murder 
or  manslaughter  done  by  a  named  individual,  that  person  cannot  now 
be  tried  on  the  basis  of  such  a  verdict.4  When  a  verdict  alleging 
murder  or  manslaughter  is  returned  in  an  Ontario  inquest,  the  pro- 
cedure to  be  followed  by  the  coroner  is  prescribed  in  section  448  of 
the  Criminal  Code : 

(1)  Where  a  person  is  alleged,  by  a  verdict  upon  a  coroner's 
inquisition,  to  have  committed  murder  or  manslaughter  but  he 
has  not  been  charged  with  the  offence,  the  coroner  shall, 

(a)  direct  by  warrant  under  his  hand,  that  the  person  be  taken 
into  custody  and  be  conveyed,  as  soon  as  possible,  before 
a  justice ,  or 

(b)  direct  the  person  to  enter  into  a  recognizance  before  him 
with  or  without  sureties,  to  appear  before  a  justice. 

(2)  Where  a  coroner  makes  a  direction  under  subsection  (1)  he 
shall  transmit  to  the  justice  the  evidence  taken  before  him  in  the 
matter. 


^he  Criminal  Code,  S.C.  1953-54,  c.  51,  as  amended  to  date. 

2The  Penitentiary  Act,  R.S.C.  1952,  c.  206,  s.  80  contained  a  provision  allowing 
certain  penitentiary  officials  to  require  a  coroner  to  conduct  an  inquest  when  a 
convict  died.    This  was  removed  from  the  act  by  S.C.  1960-61,  c.  53. 

3The  term  "inquisition"  as  used  in  the  Criminal  Code  refers  to  the  finding  of  the 
coroner's  jury,  and  not  to  the  process  that  takes  place  prior  to  the  arrival  at  a 
verdict.  The  latter  process  is  properly  termed  the  "inquest".  The  two  terms  are 
often  confused,  or  used,  incorrectly,  interchangeably.  See,  e.g.,  Wolfe  v.  Robinson, 
[1962]  O.R.  132  at  p.  136;  R.  v.  McDonald,  Ex  p.  Whitelaw  (1969),  2  D.L.R.  (3d) 
298  at  p.  303. 

4This  is  unlike  the  position  at  common  law  or  the  position  in  England  today,  where 
the  verdict  of  a  coroner's  jury  alleging  murder  or  manslaughter  is  a  committal  for 
trial.    See  generally  Havard,  The  Detection  of  Secret  Homicide,  chapter  12  passim. 
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Two  sections  of  the  Criminal  Code  relating  to  coroners  deal  with 
actions   to  be  taken  following  the  execution  of  a  sentence  of  death: 

648.  (1)  A  coroner  of  a  district,  county  or  place  where  a 
sentence  of  death  is  executed  shall,  within  twenty-four  hours  after 
the  execution  of  the  sentence,  hold  an  inquest  on  the  body  of  the 
executed  person. 

(2)  The  jury  shall,  at  the  inquest  referred  to  in  subsection  (1), 
inquire  into  and  ascertain  the  identity  of  the  body  of  the  executed 
person,  and  whether  sentence  of  death  was  duly  executed. 

(3)  The  coroner  shall  prepare  the  inquisition  in  duplicate  and 
shall  deliver  one  to  the  sheriff. 

(4)  No  officer  of  a  prison  in  which  a  sentence  of  death  is 
executed  and  no  prisoner  confined  therein  shall  be  a  juror  on  an 
inquest  referred  to  in  subsection  (1). 

(5)  Where  a  sentence  of  death  is  executed  in  a  district  county 
or  place  in  the  province  of  Newfoundland  in  which  there  is  no  coroner, 
an  inquiry  shall,  for  the  purposes  of  this  section,  be  conducted 
without  the  intervention  of  a  jury  by  a  magistrate  having  jurisdic- 
tion in  the  district,  county  or  place,  and  for  the  purposes  of  this 
subsection  the  provisions  of  section  649  and  subsections  (1),  (2)  and 
(3)  of  this  section  apply,  mutatis  mutandis. 

649.  Where  a  sentence  of  death  is  executed,  the  sheriff  shall, 
as  soon  as  possible,  send  the  certificates  mentioned  in  section  646 
and  the  inquisition  referred  to  in  subsection  (3)  of  section  648  to 
the  Solicitor  General  of  Canada  or  to  the  person  who,  from  time  to 
time,  is  appointed  by  the  Governor  in  Council  to  receive  them. 

The  fifth  relevant  section  in  the  Criminal  Code  refers  to  the  conduct 
of  the  coroner  in  the  performance  of  a  duty  that  the  Commission 
considers  to  be  obsolete  —  the  service  of  process  :5 

109.  Every  peace  officer  or  coroner  who,  being  entrusted  with 
the  execution  of  a  process,  wilfully 

(a)  misconducts  himself  in  the  execution  of  the  process,  or, 

(b)  makes  a  false  return  to  the  process, 

is  guilty  of  an  indictable  offence  and  is  liable  to  imprisonment  for 
two  years. 

These  provisions  of  the  Criminal  Code  comprise  the  entire  body  of 
legislation  by  the  Parliament  of  Canada  on  procedural  matters  affecting 
coroners'  inquests.6 


5This  duty  is  discussed  in  the  subsequent  chapter  entitled  "Obsolete  Incidents  of  the 

Coroner  System". 
6The  Ontario  Criminal  Appeal  Rules  of  May  31,  1941,  as  amended,  Rr.   1  to  9  set 

out  the  procedure  on  a  motion  to  quash  an  order,  warrant  or  inquisition. 


CHAPTER  4 


PROVINCIAL  LEGISLATION  AFFECTING 
THE  OFFICE  OF  CORONER 


The  basic  provincial  legislation  dealing  with  the  office  of  coroner  is 
The  Coroners  Act.1  It  provides  for  the  appointment  of  coroners  and 
other  officials  of  the  coroner  system,  their  jurisdiction,  and  prescribes 
the  circumstances  under  which  deaths  are  to  be  reported  to  the  coroner. 
Under  certain  conditions,  coroners'  investigations  or  inquests  are  made 
mandatory  by  the  act.  The  relationship  between  the  coroner  and  the 
Crown  attorney  is  set  out,  and  some  procedural  rules  relating  to  the 
conduct  of  an  inquest  and  the  coroner's  powers  at  an  inquest  are 
prescribed.  Fees  and  allowances  payable  to  coroners  and  to  some  of  the 
persons  who  have  duties  under  the  act  are  set  out  in  the  act  and 
schedules  thereto.  The  act  allows  the  Lieutenant  Governor  in  Council 
to  make  regulations  in  some  areas,  but  no  regulations  have  been  made. 

The  Coroners  Act  is  not  a  code.  It  presupposes  the  existence  and 
definition  of  the  office  of  coroner  as  well  as  assuming  an  a  priori 
understanding  of  many  of  the  duties  of  that  office.  In  addition,  the 
coroner  has  duties  that  are  contained  in  other  provincial  legislation. 
A  more  detailed  analysis  of  the  provisions  of  The  Coroners  Act  will  be 
undertaken  in  subsequent  portions  of  this  report.  The  remainder  of  this 
chapter  is  devoted  to  a  brief  description  of  those  other  provincial 
statutes,  and  regulations  made  thereunder,  that  affect  the  office  and 
duties  of  the  coroner.  The  relevant  sections  of  these  statutes  and  regu- 
lations are  included  as  an  appendix  to  this  report. 

(1)  The  Anatomy  Act,  1967 2 

The  office  of  coroner  is  affected  in  two  ways  by  this  act.  First,  it 
provides  that  only  persons  who  are  coroners  may  be  appointed  as 
local  inspectors  of  anatomy.  Second,  the  act  and  the  regulations 
thereunder3  contain  several  sections  designed  to  ensure  that  the  coroner 
is  informed  of  all  steps  taken  in  relation  to  bodies  of  deceased  persons 
that  are,  or  may  be  provided  pursuant  to  the  act  to  medical  schools 
for  anatomical  study. 

(2)  The  Cemeteries  Act4 

Under  this  act,  the  coroner  has  power  to  direct  that  a  body  of  a 
deceased  person  be  disinterred  for  the  purpose  of  an  inquest.  The 
act  also  provides  that  no  body  of  a  deceased  person  may  be  cremated 
without  the  authorization  of  the  coroner. 


1The  Coroners  Act,  R.S.O.  I960,  c.  69,  as  amended. 

*The  Anatomy  Act,  1967,  S.O.  1967,  c.  3,  ss.  2,  3  (1),  4  and  12. 

30.  Reg.  310/68,  ss.  7,  8,  11,  12  and  17. 

*The  Cemeteries  Act,  R.S.O.  1960,  c.  47,  as  amended,  ss.  55  (3)  and  78. 
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(3)  The  Highway  Traffic  Act1 


This  act  imposes  a  duty  upon  coroners  who  investigate  motor 
vehicle  fatalities  to  complete  and  furnish  written  reports  of  their  findings 
for  the  use  of  the  Registrar  of  Motor  Vehicles. 

(4)  The  Human  Tissue  Act6 

This  act  provides  for  notice  to  the  coroner  prior  to  the  use  of  the 
body  or  the  removal  of  any  part  of  the  body  of  a  deceased  person  for 
any  of  the  purposes  designated  in  the  act.  The  coroner  has  the 
authority  under  the  act  to  prevent  such  use  or  removal  if  an  inquest  is 
required. 

(5)  The  Jurors  Act7 

This  act  exempts  the  coroner's  inquest  from  the  procedures  contained 
therein  otherwise  required  to  be  followed  in  the  summoning  of  a  jury. 
It  also  contains  a  section  empowering  the  coroner  to  impose  a  fine  not 
exceeding  $20.00  upon  duly  summoned  jurors  who  fail  to  attend  an 
inquest.  In  what  amounts  to  a  substantial  duplication,  the  same  power, 
with  a  provision  for  the  same  maximum  fine,  is  contained  in  the  1960 
revision  of  The  Coroners  Act.  By  an  amendment  in  1966,  the  possible 
maximum  fine  under  The  Coroners  Act  was  increased  from  $20.00  to 
$100. 00. 8  The  possible  maximum  fine  that  a  coroner  may  impose  under 
The  Jurors  Act  was  not  altered.  The  Jurors  Act  also  prescribes  a 
procedure  to  be  followed  in  respect  of  a  fine  imposed  by  the  coroner 
upon  a  defaulting  juror  which  differs  from  the  procedure  prescribed  under 
The  Coroners  Act.9 

The  definition  of  the  word  "sheriff"  under  The  Jurors  Act  includes 
"coroner".     This  is  discussed  in  the  next  chapter  of  this  report. 


(6)   The  Mining  Act 


10 


This  act  makes  an  inquest  mandatory  where  a  fatal  accident 
occurs  in  or  in  connection  with  a  mine.  It  contains  provisions  that 
are  similar  to  a  section  of  The  Coroners  Act  relating  to  the  jurisdiction  of 
the  coroner11  and  which  substantially  duplicate  the  provision  in  The 
Coroners  Act  which  disqualifies  a  coroner  who  is  in  the  employment  of  the 
owner  or  lessee  of  the  mine.12  It  also  grants  the  right  to  an  Engineer 
of  Mines  for  Ontario  to  be  present  and  to  examine  and  cross-examine 
witnesses  at  the  inquest.13 


bThe  Highway  Traffic  Act,  R.S.O.  I960,  c.  172,  as  amended,  s.  145  (1). 

*The  Human  Tissue  Act,  S.O.  1962-63,  c.  59,  as  amended,  ss.  4a  (2)  and  6  (3). 

''The  Jurors  Act,  R.S.O.  1960,  c.  199,  as  amended,  ss.  1  {e),  67,  82  and  98. 

*The  Coroners  Amendment  Act,  1966,  S.O.  1966,  c.  27,  s.  8. 

9Compare  The  Jurors  Act,  s.  98  (2)  and  (3)  with  The  Coroners  Act,  as  amended,  s.  41. 

If  the  obiter  dictum  of  the  Ontario  Court  of  Appeal  in  Wolfe  v.  Robinson  is  correct,  then 

these  provisions  of   The  Jurors  Act  and   The  Coroners  Act  relating  to  defaulting 

jurors  may  be  ultra  vires. 
l0The  Mining  Act,  R.S.O.  1960,  c.  241,  as  amended,  s.  169  (1),  (2),  (3),  (4)  and  (5). 
"Compare  The  Mining  Act,  s.  169  (4)  with  The  Coroners  Act,  as  amended,  s.  17. 
12Compare  The  Mining  Act,  s.  169  (3)  with  The  Coroners  Act,  as  amended,  s.  19. 
13 If  the  obiter  dictum  of  the  Ontario  Court  of  Appeal  in  Wolfe  v.  Robinson  is  correct, 

then  this  portion  of  The  Mining  Act  may  be  ultra  vires. 
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(7)   The  Public  Hospitals  Act 


u 


By  regulation  under  this  act,15  the  coroner,  where  he  has  issued  his 
warrant  to  take  possession  of  the  body,  ordered  an  inquest,  or  where 
he  is  making  an  investigation  to  determine  whether  an  inquest  is 
necessary,  may  inspect,  reproduce  and  retain  copies  of  records  main- 
tained by  a  public  hospTlal  for  the  purposes  of  the  investigation  or 
inquest.  The  coroner  may  also  authorize  a  magistrate  (now  provincial 
judge),  police  officer  or  legally  qualified  medical  practitioner  to  exercise 
this  power  on  his  behalf. 


(8)   The  Sheriffs  Act 


L6 


This  act  contains  two  sections  relating  to  the  conduct  of  the 
coroner  when  acting  for  the  sheriff.  However,  the  act  nowhere  states 
that  under  certain  conditions  the  coroner  shall  act  for  the  sheriff. 
This  duty  devloves  upon  the  coroner  by  common  law  and  not  by  force 
of  The  Sheriffs  Act,  and  is  dealt  with  in  the  next  chapter  of  this  report. 


(9)   The  Vital  Statistics  Act 


17 


This  act  prescribes  the  procedures  to  be  followed  in  relation  to  the 
registration  of  a  death  and  the  issuance  of  a  burial  permit  where  there 
is  reason  to  believe  that  a  person  died  as  a  result  of  violence  or  mis- 
adventure or  by  unfair  means  or  from  any  cause  other  than  disease 
or  as  a  result  of  negligence,  malpractice  or  misconduct  on  the  part  of 
others  or  under  such  circumstances  as  require  investigation.  In  cases 
involving  these  classes  of  deaths,  no  acknowledgment  of  registration  of 
death  will  be  made  and  no  burial  permit  will  be  issued  until  the  coroner 
concludes  an  investigation  or  inquest  pursuant  to  The  Coroners  Act 
and  either  signs  the  medical  certificate  of  death  or  issues  a  warrant  to 
bury.  Where  the  coroner  issues  a  warrant  to  bury  before  determining 
the  cause  of  death,  this  act  directs  him  to  forward  the  medical  certi- 
ficate of  death  to  the  Registrar  General  within  two  days  after  determining 
such  cause.  In  addition,  the  coroner  who  investigates  or  holds  an 
inquest  regarding  a  death  may  be  required  by  the  funeral  director  in 
charge  of  the  body  to  deliver  to  the  funeral  director  a  statement  of 
personal  particulars  of  the  deceased.  The  act  also  requires  the  coroner 
to  complete  a  medical  certificate  of  death  in  the  case  of  a  stillbirth, 
where  there  was  no  legally  qualified  medical  practitioner  in  attendance. 

(10)  Other  Provincial  Statutes 

Under  The  Coroners  Act,  persons  in  charge  of  certain  provincially- 
regulated  homes,  hospitals  and  institutions  are  required  to  notify  the 
coroner  in  the  event  of  a  death  of  a  resident  or  patient,  and  the  coroner 
is  required  to  investigate  the  circumstances  of  the  death.18  Comple- 
mentary provisions  are  to  be  found  in  regulations  made  under  some  of 
the  statutes  governing  the  designated  homes,  hospitals  and  institutions, 

14 The  Public  Hospitals  Act,  R.S.O.  I960,  c.  322,  as  amended. 

160.  Reg.  102/66,  s.  13  (3). 

16 The  Sheriffs  Act,  R.S.O.  1960,  c.  371,  as  amended,  ss.  4  and  5. 

17The  Vital  Statistics  Act,  R.S.O.  I960,  c.  419,  as  amended,  ss.   14  (2),  17  (2),  17  (3) 

and  20. 
16 The  Coroners  Act,  as  amended,  s.  21. 
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requiring  that  a  formal  record  be  made  of  this  notification  to  the 
coroner.19  Although  it  is  not  a  statute  named  under  The  Coroners 
Act,  a  provision  requiring  notice  to  the  coroner  in  the  event  of  the  death 
of  a  resident  is  contained  in  The  Maternity  Boarding  Houses  Act.20 

Several  other  provincial  statutes  contain  references  to  the  adminis- 
trative rather  than  the  operational  aspects  of  the  coroner  system.21 

19 I.e.,  The  Charitable  Institutions  Act,  1962-63,  S.O.  1962-63,  c.  11,  as  amended: 
O.  Reg.  297/64,  s.  19  (2)  (1);  The  Children's  Institutions  Act,  1962-63,  S.O.  1962-63, 
c.  14,  as  amended:  O.  Reg.  279/63,  s.  23  (2)  (m);  The  Homes  for  the  Aged  Act,  R.S.O. 
1960,  c.  174,  as  amended:  O.  Reg.  325/61,  s.  3;  The  Nursing  Homes  Act,  1966,  S.O. 
1966,  c.  99,  as  amended:  O.  Reg.  37/67,  s.  29.  The  Commission  has  not  been  able 
to  discover  any  provisions  for  making  a  formal  record  of  the  notice  to  the  coroner 
under  these  acts  named  in  s.  21  of  The  Coroners  Act:  The  Children's  Boarding  Homes  Act, 
R.S.O.  1960,  c.  54,  as  amended,  The  Children's  Mental  Hospitals  Act,  R.S.O.  1960, 
c.  56,  as  amended,  The  Mental  Hospitals  Act,  R.S.O.  1960,  c.  236,  as  amended,  and 
The  Private  Sanitaria  Act,  R.S.O.  1960,  c.  307,  as  amended.  Section  21  of  The 
Coroners  Act  also  requires  that  notice  to  the  coroner  be  given  in  the  event  of  a 
resident's  death  by  the  person  in  charge  of  a  home  to  which  The  Homes  for  Retarded 
Children  Act,  1962-63,  S.O.  1962-63,  c.  57  applies.  This  act  was  repealed  and 
superseded  by  The  Homes  for  Retarded  Persons  Act,  1966,  S.O.  1966,  c.  65.  A 
notice  to  the  coroner  provision  is  contained  in  O.  Reg.  62/68,  s.  10,  made  under  the 
latter  act. 

20The  Maternity  Boarding  Houses  Act,  R.S.O.  1960,  c.  231,  s.  10,  as  amended.  A 
similar  provision  contained  in  The  Private  Sanitaria  Act,  R.S.O.  1960,  c.  307,  s.  26,  was 
deleted  by  The  Private  Sanitaria  Amendment  Act,  1966,  S.O.  1966,  c.  120,  s.  1, 
apparently  because  the  requirement  of  notice  to  the  coroner  is  already  contained  in 
s.  21  of  The  Coroners  Act. 

2lThe  Administration  of  Justice  Act,  1968,  S.O.  1968,  c.  1,  s.  5  (2)  (Crown  attorney  may 
employ  and  pay  an  interpreter  at  an  inquest).  The  Audit  Act,  R.S.O.  1960,  c.  27, 
s.  12  (relating  to  payment  for  special  services  and  disbursements  in  connection  with 
inquests  from  the  Consolidated  Revenue  Fund).  The  Crown  Attorneys  Act,  R.S.O. 
1960,  c.  82,  as  amended,  s.  14  (a)  (Crown  attorney  required  to  examine  inquisitions 
transmitted  to  him  by  coroners  and  to  follow  up  and  further  investigate  where 
necessary).  The  Judicature  Act,  R.S.O.  1960,  c.  197,  as  amended,  s.  66  (procedure  on  a 
motion  to  quash  an  order,  warrant  or  inquisition). 


CHAPTER  5 


OBSOLETE  INCIDENTS  OF  THE 
CORONER  SYSTEM 


Foremost  among  the  relics  that  surround  the  office  of  coroner  is 
the  idea  of  the  coroner's  inquest  as  a  "court  of  criminal  record". 
The  preliminary  hearing  under  the  Criminal  Code  is  now  the  procedural 
vehicle  by  which  persons  alleged  to  have  committed  murder  or  man- 
slaughter are  committed  for  trial.  While  the  finding  at  a  preliminary 
hearing  is  confined  to  deciding  whether  sufficient  evidence  exists  to  put 
the  accused  on  trial,  the  theory  of  the  Criminal  Code  in  relation  to 
inquests  necessarily  involves  an  accusation  by  a  coroner's  jury  that  a 
named  suspect  has  committed  murder  or  manslaughter.  Such  a  conclusion 
of  law,  publicly  stated  in  advance  of  either  a  preliminary  hearing  or  a 
trial  on  the  issues  is,  in  the  opinion  of  the  Commission,  repugnant  to 
modern  concepts  of  the  proper  process  for  the  determination  of  criminal 
guilt.  As  a  practical  matter,  such  verdicts  are  now  rare  in  Ontario. 
The  Commission  is  informed  that  no  allegations  of  murder  or  man- 
slaughter in  the  form  which  would  bring  into  operation  the  Criminal 
Code  procedures  have  been  returned  by  coroners'  juries  in  the  approx- 
imately 1500  inquests  held  in  Toronto  over  the  course  of  the  past 
seven  years.  Only  two  of  these  inquests  have  led  to  further  proceedings  for 
unlawful  homicide  under  the  Criminal  Code.1  Further,  there  is  no  need 
for  inquest  juries  to  return  verdicts  of  murder  or  manslaughter,  either 
to  get  a  suspect  into  custody2  or  to  ensure  that  information  adduced  at 
an  inquest  relating  to  an  unlawful  homicide  is  brought  to  the  attention 
of  the  proper  authorities.3  Nor  is  it  accurate  to  say  that  the  inquest 
is  of  particular  value  in  the  detection  of  secret  homicide.  Advances  in 
police  investigative  measures  have  superseded  this  aspect  of  the  inquest. 
The  coroner  system,  of  which  the  inquest  is  a  part,  will  on  occasion 
bring  out  facts  which  are  of  significance  in  possible  criminal  prosecutions 
for  homicide.  However,  the  discovery  of  such  facts  when  seen  in 
perspective,  is,  in  the  Commission's  opinion,  an  incidental  rather  than 
a  controlling  factor  in  the  proper  classification  of  an  inquest.  The 
Commission  can  find  no  practical  justification  for  the  position  that  the 
coroner's  inquest  should  continue  to  be  viewed  as  being  such  an  integral 


*At  one  of  the  inquests,  the  verdict  stated  that  the  deceased  "came  to  her  death 
as  a  result  of  stab  wounds  inflicted  by  her  husband  ...  ."  [Wong  Inquest,  November 
24,  1966.]  In  the  other,  the  verdict  stated  that  the  deceased  "came  to  her  death  .  .  . 
as  a  result  of  homicide  at  the  hands  of  her  husband  ...  ."  [Milligan  Inquest, 
July  26,  1967.] 

2At  the  conclusion  of  the  inquests  adverted  to  above,  neither  suspect  was  taken  into 
custody  pursuant  to  a  coroner's  warrant  under  section  448  of  the  Criminal  Code. 
Wong  was  arrested  on  a  warrant  issued  by  a  justice  of  the  peace.  Milligan  was 
arrested  by  police  officers  who  had  witnessed  the  inquest,  and  who  therefore  had 
reasonable  and  probable  grounds  to  believe  that  he  had  committed  an  indictable 
offence.  Wong  was  discharged  after  a  preliminary  hearing.  Milligan  was  tried  and 
convicted  of  non-capital  murder. 

3The  jury's  verdict,  the  exhibits,  and,  where  the  Minister  of  Justice  and  Attorney 
General  or  the  Crown  attorney  has  ordered  it  to  be  transcribed,  the  evidence,  are  all 
transmitted  to  the  Crown  attorney  at  the  conclusion  of  the  inquest:  The  Coroners  Act, 
s.  35. 
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part  of  the  criminal  process  that  the  power  to  legislate  in  relation  to  its 
procedure  should  be  within  the  exclusive  jurisdiction  of  the  Parliament  of 
Canada.  The  classification  of  "court  of  criminal  record"  for  an  inquest 
is  historical  rather  than  functional,  and  has  outlasted  both  its  accuracy 
and  its  utility. 

The  unrepealed  common  law  and  a  few  statutory  provisions  have 
carried  forward  some  other  obsolete  functions  that  go  back  to  the  times 
when  the  coroner  was  a  local  administrative  officer  of  the  Crown.  One 
example  of  this  is  the  vestigial  duty  of  the  coroner  to  act  as  a  substitute  for 
the  sheriff.  He  may  be  called  upon  to  execute  the  service  of  process  when 
the  latter  officer  "is  defendant  or  is  incapacitated  from  acting  for  some 
other  reason".4  The  exercise  of  this  received  common  law  jurisdiction 
by  the  coroner  is  still  provided  for  under  The  Sheriffs  Act.5  In  addition 
to  the  service  of  process,  the  coroner  may  also  be  commanded  by 
writ  to  summon  a  jury,  in  lieu  of  the  sheriff.6  These,  as  well  as  the 
coroner's  common  law  duties  in  relation  to  wreck,  royal  fish,  treasure 
trove  and  affray  have  been  curtailed,  as  a  practical  matter,  by  the 
effluxion  of  time  and  by  the  implications  of  modern  legislation  dealing 
with  analogous  subjects.  The  Commission's  investigations  have  dis- 
closed no  modern  instance  of  the  exercise  of,  or  the  need  for  the 
exercise  of  jurisdiction  by  coroners  in  relation  to  any  of  these  functions. 
While  the  historical  precedents  for  these  duties  are  well-founded  in  terms 
of  the  mechanisms  that  existed  for  the  administration  of  justice  in  an 
earlier  age,  there  is  now  no  justification  for  their  formal  perpetuation. 
When  taken  together,  they  help  to  place  this  office  in  a  conceptual 
framework  which  not  only  has  little  to  do  with  the  proper  role  of 
the  coroner  in  today's  society,  but  which  also  creates  unnecessary 
constitutional  problems  for  any  provincial  legislation  that  may  be  aimed 
at  defining  that  role  in  modern  terms. 


44  C.E.D.  (Ont.  2d  ed.)  at  p.  229. 

bThe  Sheriffs  Act,  R.S.O.  I960,  c.  371,  ss.  4  and  5. 

«4  C.E.D.  (Ont.  2d  ed.)  at  p.  229,  citing  Fraser  v.  Dickson  (1848),  5  U.C.Q.B.  231  and 
Clandinan  v.  Dickson  (1851),  8  U.C.Q.B.  281.  As  mentioned  in  the  preceding  chapter, 
"sheriff"  is  defined  as  including  "coroner"  in  The  Jurors  Act,  R.S.O.  1960,  c.  199,  as 
amended,  s.  1  (e).  See  also  The  Supreme  Court  of  Ontario  Rules  of  Practice,  where 
"sheriff"  is  defined  as  including  "any  officer  charged  with  the  execution  of  a  writ 
or  process" — a  definition  which  necessarily  includes  coroners.  R.R.O.  1960,  Reg.  396 
(as  amended  to  December  31,  1969),  Rule  2  (p). 


CHAPTER  6 

THE  FUNCTIONS  OF  A 
MODERN  CORONER  SYSTEM 

1.  The  Office  of  Coroner 

One  of  the  primary  assumptions  underlying  the  common  law,  as 
well  as  the  moral  and  social  rules  and  values  upon  which  our  civilization 
is  based,  is  the  clear  policy  relating  to  the  need  to  preserve  and  protect 
human  life.  The  law  of  crimes,  the  law  of  torts,  industrial,  maritime, 
aeronautic,  and  public  safety  legislation  and  various  public  and  private 
compensation  schemes  are  all  examples  of  the  way  in  which  the  laws 
of  this  country  conduce  to  this  end.  The  death  of  a  member  of 
society  is  a  public  fact,  and  the  circumstances  that  surrounded  the  death, 
and  whether  it  could  have  been  avoided  or  prevented  through  the  actions 
of  persons  or  agencies  under  human  control,  are  matters  that  are  within 
the  legitimate  scope  of  interest  of  all  members  of  the  community.  A 
major  role  within  the  framework  of  institutions  that  have  been  created 
by  our  society  to  reflect  these  facts  of  human  existence  is  implicit 
within  the  concept  of  the  office  of  coroner.  As  has  been  described,  the 
functions  of  the  coroner  have  changed  from  time  to  time  as  newer 
and  more  sophisticated  institutions  have  come  to  replace  the  old.  How- 
ever, the  means  for  and  the  ends  of  public  response  to  sudden  or 
unexplained  deaths  have  changed  even  more  rapidly.  The  present 
necessity  for  the  office  of  coroner  is  not  to  be  found  in  the  history  of 
institutions  that  were  developed  in  centuries  past  to  meet  particular 
needs  of  the  day.  The  former  utility  of  the  coroner  as  a  protector  of 
Crown  revenue  or  as  an  agency  for  bringing  suspects  to  trial  is  not  a 
material  consideration  today  if  other  portions  of  the  machinery  of  the 
state  exist  to  perform  those  specific  tasks.  What  remains  constant  in 
the  face  of  the  evolution  of  the  instruments  of  government  is  the 
continuing  concern  with  the  fact  of  death  and  the  unchanged  interest 
of  the  public  in  the  protection  of  its  members.  The  role  of  the 
office  of  coroner  must  keep  pace  with  societal  changes,  and,  where 
necessary,  must  move  away  from  the  confines  of  doctrines  that  are 
inconsistent  with  community  needs  and  expectations  in  twentieth 
century  Ontario. 

The  coroner's  function  today  should  be  defined  as  that  of  the 
provincial  officer  who  is  primarily  responsible  for  instituting  and 
carrying  out  public  inquiries  into  deaths  that  occur  other  than  through 
natural  causes,  and  into  all  deaths  that  require  investigation  in  the 
public  interest.  Aside  from  differences  in  procedure  necessitated  by  the 
subject  matter  under  the  cognizance  of  this  officer,  and  such  of  the 
received  incidents  pertaining  to  coroners  as  are  worth  perpetuating,  the 
ambit  and  nature  of  the  coroner's  responsibilities  should  not  be  viewed 
as  different  from  those  relating  to  any  other  public  inquiry  that  is 
carried  out  in  Ontario. 

The  remainder  of  this  chapter  deals  with  the  major  considerations 
that  bear  upon  the  role  of  the  modern  coroner.    As  will  be  apparent,  many 
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of  the  functions  that  are  or  should  be  carried  out  within  a  modern 
coroner  system  are  matters  of  ethics  and  perception  as  much  as  they 
are  matters  of  adherence  to  rules  and  procedures  set  out  by  legislation. 
This  difficulty  serves  to  point  up  the  need  for  ensuring  that  only 
persons  of  the  highest  personal  and  professional  qualifications  are 
appointed  to  serve  as  coroners.  Of  necessity,  the  effectiveness  of  a 
modern  coroner  system  turns  in  large  measure  upon  the  competence  and 
sound  judgment  of  the  coroner  in  each  community. 

2.  The  Coroner's  Investigation 


The  coroner's  investigation  is  the  basic  mechanism  of  the  coroner 
system.  In  its  most  general  aspect,  an  investigation  by  a  coroner 
serves  as  the  external  manifestation  of  that  continuing  public  concern 
with  the  preservation  and  protection  of  human  life  discussed  above. 
In  addition  to  this,  the  investigation  serves  and  should  continue  to 
serve  several  particular  ends. 

Primarily,  the  coroner's  investigation  is  a  means  for  ascertaining 
facts  relating  to  a  death.  These  can  be  summed  up  as  the  facts  as 
to  how,  when,  where  and  by  what  means  a  person  came  to  his  death 
and  the  identity  of  the  deceased  if  this  is  not  known.  These  facts,  once 
determined,  should  be  made  a  part  of  the  public  records  of  the  province, 
not  only  to  serve  the  general  public  interest,  but  also  to  add  to  the 
sum  of  knowledge  in  the  fields  of  forensic  science,  pathology,  public 
safety  and  public  health. 

In  every  case  where  there  has  been  a  death  other  than  through 
natural  causes,  there  exists  the  possibility  that  it  came  about  as  a 
result  of  some  wrongful  act  or  omission  on  the  part  of  some  other 
person.  The  fact  that  such  deaths  are  required  to  be  brought  to  the 
attention  of  the  coroner  serves  as  a  check  on  the  possibility  of  mis- 
conduct or  neglect  which  endangers  human  life.  The  Coroners  A  ct  contains 
a  fairly  comprehensive  list  of  the  circumstances  under  which  deaths 
must  be  reported,  thereby  initiating  the  coroner's  investigative  process:1 

7. — (1)  Every  person  who  has  reason  to  believe  that  a  deceased 
person  died, 

{a)  as  a  result  of, 

(i)  violence. 

(ii)  misadventure, 
(iii)  negligence, 
(iv)  misconduct, 

(v)  malpractice; 

(b)  by  unfair  means ; 

(c)  during  pregnancy  or  following  pregnancy  in  circumstances 
that  might  reasonably  be  attributable  thereto ; 


lThe  Coroners  Act,  as  amended,  s.  7. 
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(d)  suddenly  and  unexpectedly; 

(e)  from  disease  or  sickness  for  which  he  was  not  treated  by  a 
legally  qualified  medical  practitioner ; 

(/)  from  any  cause  other  than  disease ;  or 

(g)  under  such  circumstances  as  may  require  investigation, 

shall  immediately  notify  a  coroner  of  the  facts  and  circumstances 
relating  to  the  death. 

In  addition  to  inquiring  into  deaths  occurring  under  these  general 
circumstances,  the  investigative  power  of  the  coroner  system  is,  and 
properly  should  be  specially  directed  towards  the  protection  of  certain 
classes  of  persons.  These  classes  comprise  those  persons  who,  by  reason 
of  age,  chronic  illness,  mental  retardation  or  mental  disease,  are  largely 
dependent  for  their  health  and  safety  upon  the  proper  actions  of 
those  into  whose  care  or  custody  they  have  been  committed.  This 
function  of  the  coroner's  investigation  is  also  seen  in  The  Coroners  Act:2 

21.  Where  a  person  dies  while  resident  or  an  in-patient  in, 

(a)  a  charitable  institution  as  defined  in  The  Charitable 
Institutions  Act,  1962-63; 

(b)  a  children's  boarding  home  as  denned  in  The  Children's 
Boarding  Homes  Act; 

(c)  a  children's  institution  as  defined  in  The  Children's  Institu- 
tions Act,  1962-63; 

(d)  a  hospital  under  The  Children's  Mental  Hospitals  Act; 

(e)  a  home  for  the  aged  to  which  The  Homes  for  the  Aged  Act 
applies ; 

(/)  a  home  for  retarded  children  as  defined  in  The  Homes  for 
Retarded  Children  Act,  1962-63; 

(g)  a  hospital,  institution  or  home  established  or  approved  under 
The  Mental  Hospitals  Act,  or  a  detention  unit,  examina- 
tion unit  or  observation  unit  in  a  public  hospital  approved 
under  that  Act ; 

(h)  a  nursing  home  to  which  The  Nursing  Homes  Act,  1966 
applies ; 


2 Id.,  s.  21.  The  Homes  for  Retarded  Children  Act  mentioned  in  s.  21  (/)  was  repealed 
and  superseded  by  The  Homes  for  Retarded  Persons  Act,  1966,  SO.  1966,  c.  65,  as 
amended,  (proclaimed  in  force  March  10,  1967).  The  Coroners  Act  has  not  yet 
been  amended  to  reflect  this  change.  However,  notice  to  the  coroner  in  the  event 
of  the  death  of  a  resident  is  required  by  O.  Reg.  62/68,  s.  10,  made  under  The  Homes  for 
Retarded  Persons  Act.  In  addition,  no  amendment  has  been  made  to  include  a 
"psychiatric  facility"  under  The  Mental  Health  Act,  1967,  SO.  1967,  c.  51,  which 
act  replaces  many  provisions  of  The  Mental  Hospitals  Act  mentioned  in  s.  21  (g). 
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(i)  a  sanitarium  as  denned  in  The  Private  Sanitaria  Act; 

(j)  a  public  or  private  hospital  to  which  the  person  was  trans- 
ferred from  a  hospital,  institution  or  home  referred  to  in 
clauses  atoi. 

the  person  in  charge  of  the  hospital,  institution  or  home  shall 
immediately  give  notice  of  the  death  to  a  coroner,  and  the  coroner 
shall  investigate  the  circumstances  of  the  death  and,  if  as  a  result 
of  the  investigation  he  is  of  the  opinion  that  an  inquest  ought  to 
be  held,  he  shall  issue  his  warrant  and  hold  an  inquest  upon  the 
body. 

At  present,  only  forty  per  cent  of  the  total  number  of  deaths  that 
occur  in  Ontario  are  made  the  subject  of  a  coroner's  investigation.3 
However,  the  circumstances  that  exist  in  relation  to  the  classes  of 
persons  mentioned  in  this  section  of  The  Coroners  Act  call  for  a  more 
careful  scrutiny  of  the  deaths  of  persons  therein,  and  an  investigation 
by  the  coroner  is  properly  required  in  each  case.4 

The  Commission  considers  the  coroner's  investigation,  carried  out  for 
the  purposes  described  herein,  to  be  an  integral  and  fundamental  com- 
ponent of  a  modern  coroner  system. 

3.  The  Coroner's  Inquest 

The  inquest  is  the  second  formal  stage  of  the  coroner's  function. 
The  coroner's  inquiries  usually  end  with  the  completion  of  the  investiga- 
tion. However,  with  a  present  frequency  of  about  once  in  every  thirty 
investigations,  an  inquest  will  be  held.5  As  was  pointed  out  by  the 
Royal  Commission  Inquiry  Into  Civil  Rights,  the  purpose  of  the  inquest 
is  nowhere  defined,  but  is  rather  a  matter  of  inference.6  It  is  difficult 
to  determine,  in  advance  of  any  particular  set  of  facts,  the  circum- 
stances under  which  an  inquest  should  or  should  not  be  ordered. 
However,  an  examination  of  the  major  purposes  which  inquests  can  or 
should  fulfill  will  allow  the  drawing  of  some  conclusions  in  this  regard. 

If  the  coroner's  investigation  cannot  establish  with  reasonable 
certainty  those  facts  which  are  its  primary  object — how,  where,  when 
and  by  what  means  a  person  came  to  his  death,  together  with  his 
identity — then  an  inquest  may  be  proper.  If  a  trained  coroner  has 
not  been  able  to  discover  these  matters  after  a  careful  investigation,  an 
inquest  will  often  be  no  more  than  a  formal  gesture.  But  it  cannot 
by  any  means  be  considered  to  be  an  empty  gesture,  and  it  is  the 


3 There  were  approximately  22,000  coroners'  investigations  in  Ontario  in  1969.    (Statistics 

furnished  to  the  Commission  by  the  office  of  the  Supervising  Coroner.) 
4  As  noted  in  a  preceding  chapter,  notice  to  the  coroner  is  also  required  in  the  event 

of  the  death  of  a  resident  of  a  home  licensed  under  The  Maternity  Boarding  Houses 

Act,  R.S.O.  1960.  c.  231.  as  amended. 
5The  approximately  22,000  coroners'   investigations  in  Ontario  in   1969  led  to  641 

inquests.     (Statistics  furnished  to  the  Commission  by  the  office  of  the  Supervising 

Coroner.) 
'Report  of  the  Royal  Commission  Inquiry  Into  Civil  Rights,  Vol.  1,  No.  1,  at  p.  490. 
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Commission's  opinion  that  in  those  cases  where  one  or  more  of  the 
essential  facts  are  unknown  or  are  in  dispute  or  are  unclear,  it  is  a 
proper  function  of  a  modern  coroner  system  to  allow  for  the  presentation 
at  an  inquest  of  all  evidence  relating  to  the  death  for  a  jury's  con- 
sideration and  verdict. 

Beyond  this  bare  determination  of  facts,  a  coroner's  inquest  should 
serve  a  second  major  purpose.  This  is  as  a  vehicle  through  which  the 
public  can  formally  learn  of  deaths  that  have  occurred  or  are  rumoured 
to  have  occurred  under  circumstances  which  indicate  malfeasance,  in- 
sufficient safeguards,  failure  to  take  precautions,  neglect  of  human  life, 
or  homicide.  Such  circumstances  should  always  receive  the  careful  con- 
sideration of  the  coroner  when  exercising  his  judgment  in  determining 
whether  to  hold  an  inquest.  Even  where  the  basic  facts  are  known  to 
the  coroner  as  a  result  of  his  investigation,  there  is  an  inherent  collective 
interest,  much  older  than  the  office  of  coroner,  which  demands  a  review 
by  the  community  and  a  pronouncement  upon  the  circumstances  sur- 
rounding deaths  which  appear  to  have  been  avoidable.  In  addition  to 
providing  a  means  through  which  the  community  can  initiate  corrective 
measures  in  some  cases,  the  inquest  can  also  allay  suspicions  in  others  by 
bringing  out  the  truth  in  lieu  of  groundless  supposition  and  potentially 
corrosive  conjecture.  A  modern  coroner  system  should  be  premised  upon 
an  awareness  of  these  aspects  of  human  nature,  and  should  allow  the 
conduct  of  inquests  in  response  thereto. 

These  observations  can  be  synthesized  by  saying  that  the  inquest 
should  serve  three  primary  functions :  as  a  means  for  a  public  ascertain- 
ment of  facts  relating  to  deaths,  as  a  means  for  formally  focusing 
community  attention  on  and  initiating  community  response  to  preventable 
deaths,  and  as  a  means  for  satisfying  the  community  that  the  cir- 
cumstances surrounding  the  death  of  no  one  of  its  members  will  be 
overlooked,  concealed  or  ignored.  The  difficulty  in  translating  these 
functions  into  legislation  prescribing  the  circumstances  under  which  an 
inquest  should  be  ordered  is  manifest.  If  Ontario  is  to  continue  to 
have  inquests,  and  the  Commission  is  convinced  that  it  should,  then 
the  solution  of  the  problem  of  ensuring  that  they  properly  serve  the 
public  interest  lies  more  with  the  recruitment,  training,  supervisory  and 
disciplinary  aspects  of  the  coroner  system  than  with  a  reliance  upon 
the  development  of  precise  legislative  formulae. 

There  are  three  occasions  upon  which  a  coroner  is  required  by  law 
to  conduct  an  inquest.  Two  of  these  have  already  been  mentioned:  a 
fatal  accident  in  or  in  connection  with  a  mine,7  and  upon  the  execution 
of  a  sentence  of  death.8    The  third  is  specified  in  The  Coroners  Act:9 

Where  a  person  dies  while  in  the  custody  of  an  officer  of  a 
reformatory,  industrial  farm,  jail  or  lock-up  or  while  a  ward  of  a 
training  school,  the  officer  in  charge  thereof  shall  immediately  give 
notice  of  the  death  to  a  coroner  and  the  coroner  shall  issue  his 
warrant  and  hold  an  inquest  upon  the  body. 


''The  Mining  Act,  R.S.O.  I960,  c.  241,  as  amended,  s.  169. 

8  The  Criminal  Code,  S.C.  1953-54,  c.  51,  as  amended,  ss.  648  and  649. 

9 The  Coroners  Act,  as  amended,  s.  22. 
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The  existence  of  these  requirements  merely  provides  particular  examples 
of  the  more  general  proposition  that  a  structured  public  inquiry  into 
deaths,  some  occasions  of  which  are  ascertainable  in  advance  and  others 
not,  is  an  essential  function  of  the  modern  coroner  system. 


4.  Other  Essential  Elements 

A  modern  coroner  system  has  a  major  function  in  the  area  of 
public  safety,  exercised  primarily  through  the  inquest.  In  this  respect, 
the  inquest  is  and  should  continue  to  be  an  important  means  by 
which  the  effectiveness  of  such  matters  as  legislation,  regulations  and 
industrial  practices  designed  to  ensure  safe  conditions  in  industry  and  the 
community  can  be  tested  in  the  light  of  circumstances  which  may 
indicate  their  inadequacy.  The  inquest  serves  as  the  focal  point  for 
this  test  by  synthesizing  facts  and  expert  and  lay  opinion  in  the 
findings  and  recommendations  of  the  jury.  It  is  not  realistic  to  believe 
that  the  verdicts  of  all  inquest  juries,  particularly  in  complex  or  highly 
technical  matters,  will  be  of  equal  value.  However,  all  findings  and 
recommendations  of  coroners'  juries  lay  before  the  community  the  best 
views  of  five  of  its  members,  in  possession  of  all  available  facts  and 
opinions.  Where  corrective  measures  are  suggested,  the  accepted  com- 
munity processes  of  evaluation  and  response  may  begin  to  work.  An 
example  of  this  function  of  the  coroner  system  is  found  in  the  cir- 
cumstances that  occurred  after  an  Ontario  construction  disaster:10 

On  August  10,  1966,  one  span  of  the  Heron  Road  Bridge  in 
Ottawa  collapsed  during  construction  and  nine  men  were  killed. 
On  November  29,  a  coroner's  jury,  after  a  seven  day,  $100,000 
inquest,  brought  down  a  verdict  which  '.  .  .  recommended  that  a 
code  be  developed  covering  the  construction  of  bridge  and  culvert 
falsework  and  that  the  code  be  made  mandatory  throughout  the 
province.' 

Regulations  covering  this  area,  as  a  result  of  the  recommendations  of 
this  inquest  jury,  were  subsequently  promulgated  under  The  Con- 
struction Safety  Act.11 

Another  important  function  of  a  coroner  system  relates  to  deaths 
that  occur  while  persons  are  attended  by  medical  personnel.  Most 
persons  are  so  attended  at  death,  and  in  the  majority  of  cases,  this  will 
be  in  a  hospital.  These  reasons  alone  are  sufficient  to  account  for 
the  phenomenon  of  a  continuing  public  interest  in  the  activities  and 
procedures  of  physicians  and  others  associated  with  the  healing  arts,  as 
well  as  in  medical  doctrines  and  facilities.  The  Commission  believes  it 
to  be  accurate  to  say  that  no  other  groups  are  subject  to  as  high  or 
exacting  a  degree  of  sustained  public,  private  and  internal  scrutiny  as 
are  those  in  the  healing  arts.  As  in  every  other  human  activity, 
individual  and  institutional  errors  are  possible  despite  continuing  efforts 


10 Wood,  Discovering  the  Ontario  Inquest,  5  Osg.   H.L.J.   243  at  p.   251    [quoting   The 

Globe  and  Mail,  November  30,  1966]. 
nO.   Reg.  42/67  under  The  Construction  Safety  Act,  1961-62,  S.O.   1961-62,  c.   18,  as 

amended. 
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to  adhere  to  the  most  rigid  of  standards.  It  is  an  observable  social 
fact  that  the  public  has  always  insisted  upon  the  maintenance  of  its  own 
role  in  the  evaluation  of  those  standards  and  the  activities  carried 
out  thereunder.  This  it  should  undertake  to  accomplish  through,  among 
other  avenues  open  to  it,  the  medium  of  the  coroner  system. 

The  concept  of  laymen  playing  a  useful  role  in  evaluating  inferences 
that  can  be  drawn  from  medical  facts  or  the  merits  of  diagnostic  or 
theraputic  decisions  which,  to  be  made  with  the  degree  of  assurance 
that  is  required  by  the  medical  profession  itself,  require  years  of  study, 
is  one  which  is  not  free  from  difficulty.  The  fact  remains  that  coroners' 
juries  have  on  occasion  provided  the  catalyst  for  the  adoption  of 
significant  new  lifesaving  practices  by  medical  institutions  and  medical 
personnel.12  In  addition,  the  very  existence  of  the  coroner  system 
conduces  toward  maintenance  of  public  confidence  in  the  quality  of 
medical  care  available  in  the  province — an  important  factor  in  the 
improvement  of  the  general  level  of  public  health. 

A  modern  coroner  system  should  have  another  function  for  which 
there  is  no  precise  historical  precedent.  This  relates  to  the  steps  that 
should  be  taken  following  the  completion  of  coroners'  investigations  and 
inquests.  As  recently  as  ten  years  ago,  there  was  no  standard  pattern 
for  a  "follow  up"  procedure  in  the  Ontario  coroner  system.13  In  1962, 
"a  system  of  assessing  inquest  verdicts  and  taking  direct  action  to 
implement  jury  recommendations  when  possible,  was  established."14 
This  system  is  operated  by  the  office  of  the  Supervising  Coroner  for  the 
province,  and  operates  in  this  fashion  :15 

On  concluding  an  inquest,  the  coroner  must  submit  a  copy  of  the 
verdict  to  the  Supervising  Coroner's  office  where  all  verdicts  and 
findings  are  reviewed.  If  a  verdict  recommends  action,  the  Super- 
vising Coroner  or  some  member  of  his  staff  tries  to  locate  the 
person  who  can  effect  the  changes  suggested  by  the  jury.  A 
copy  of  the  verdict  and  recommendations  is  then  sent  to  him  with 
a  covering  letter  asking  how  he  intends  to  remedy  the  situation. 
If  the  fatality  occurred  in  an  industrial  plant,  the  management 
would  be  advised  in  this  way.  If  it  took  place  in  a  hospital  or 
institution  where  methods  could  be  changed  to  prevent  such  deaths 
in  the  future,  the  verdict  would  be  sent  to  the  administrative 
staff.  When  the  jury  recommends  changes  in  legislation,  the  appro- 
priate department  of  government  is  notified. 


12 One  of  the  best  examples  is  provided  by  the  results  of  the  1964  inquest  into  the 
death  of  Christopher  O'  Kelly,  age  3  years,  who  died  in  Toronto  following  a  tonsil- 
lectomy. Several  deaths  per  year  of  small  children  following  this  operation  had 
regularly  occurred  in  Toronto  for  some  time  prior  to  the  O' Kelly  inquest.  Evidence 
adduced  at  this  inquest  showed  that  one  hospital,  which  employed  slightly  different 
post-operative  procedures  from  the  others,  had  not  experienced  a  death  following 
a  tonsillectomy  since  1954.  Pursuant  to  the  jury  recommendation,  these  procedures 
were  adopted  by  all  Toronto  hospitals.  No  child  has  died  from  a  tonsillectomy  in 
Toronto  since  Christopher  O' Kelly. 

13 Silk,  Report  of  the  Committee  Appointed  to  Study  the  Coroner  System  in  Ontario  at 
p.  13  (1960). 

14Wood,  supra,  note  10  at  p.  250. 

16  Ibid. 
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The  Commission  endorses  the  need  for  a  formal  procedure  of  this 
sort  as  an  integral  part  of  a  modern  coroner  system.  However,  rather  than 
confining  the  desired  function  to  the  category  of  "follow-up",  the 
Commission  is  of  the  opinion  that  the  coroner  system,  in  addition  to 
carrying  out  its  present  procedures,  should  move  toward  the  concept  of 
being  a  major  provincial  resource  for  the  control  of  preventable  deaths. 
Ontario  coroners  now  carry  out  reasonably  thorough  investigations 
into  a  substantial  proportion  of  deaths  that  occur  other  than  through 
natural  causes.  It  follows  that  the  wealth  of  information  generated 
by  their  efforts,  if  properly  collated  and  assessed,  could  be  an  in- 
valuable resource  in  the  continuing  tasks  of  reviewing  present  procedures 
for  the  prevention  of  deaths  from  all  causes,  making  early  definitive 
identification  of  patterns  of  circumstances  that  lead  to  avoidable  deaths, 
and  allowing  the  office  of  the  Supervising  Coroner  to  properly  support  the 
efforts  of  departments  of  government,  industry,  the  medical  profession 
and  the  community  in  learning  about  and  correcting  situations  that  are 
potentially  hazardous  to  human  life.  In  addition,  a  modern  system  for 
handling  data  could  provide  a  feedback  to  the  coroners  themselves  of 
the  collective  body  of  experience  that  now  is  largely  irretrievable.16 

A  coroner's  investigation  which  discloses  a  matter  that  has  com- 
munity-wide implications  for  the  prevention  of  future  similar  deaths  allows 
the  utilization  of  the  "focusing  of  expertise  and  effort"  capability  of  the 
inquest  to  be  fully  and  properly  exploited.  Where  such  a  situation  is 
capable  of  being  recognized,  the  office  of  the  Supervising  Coroner,  in 
cooperation  with  the  coroner  presiding  at  the  inquest,  will  undertake 
the  assembling  of  expert  opinion,  statistics  and  past  experience  from  its 
files,  from  Canadian  medical  schools,  from  industrial  safety  organizations, 
from  coroners  in  other  jurisdictions,  and  from  many  other  sources,  as 
required  by  the  particular  case.  This  laudable  practice  allows  the 
inquest  to  make  a  thorough  examination  of  the  death  in  a  context 
which  often  goes  far  beyond  its  individual  circumstances,  and  can  result 
in  a  follow  up  that  is  capable  of  a  significant  reduction  in  future 
deaths  of  a  like  nature.  However,  whether  any  particular  death  will 
occur  at  a  time  when  such  a  major  effort  is  capable  of  being  under- 
taken by  a  small  staff,  and  whether  the  death,  when  examined  by 
those  who  deal  with  thousands  of  cases  every  year,  will  offer  the  hint 
of  a  significant  pattern  hidden  in  the  random  body  of  the  Supervising 
Coroner's  files,  are  both  largely  fortuitous  matters.  Modern  data  storage 
and  processing  equipment,  either  in  the  hands  of  or  immediately  available 
to  the  office  of  the  Supervising  Coroner,  would  give  the  Ontario  coroner 
system  the  capability  of  greatly  increasing  its  inherent  potential  for 
protection  against  preventable  deaths,  not  only  by  providing  a  rapid 
means   for  retrieval   of   past   experience,    but   also   by  allowing   earlier 

16  The  Commission's  investigations  have  disclosed  that  the  office  of  the  Supervising 
Coroner  has  in  its  possession  files  on  more  than  150,000  cases.  There  is  no  adequate 
way  to  retrieve  the  vast  fund  of  information  contained  in  these  files.  The  Supervising 
Coroner  is  continuously  approached  by  foundations,  safety  councils,  and  similar 
private  sector  organizations,  as  well  as  by  government  departments  for  information 
that  is  known  to  be  on  file,  but  has  no  way  of  furnishing  it.  The  Supervising 
Coroner  has  on  occasion  attempted  to  procure  the  requested  information  from  other 
government  departments  that  deal  primarily  in  statistical  matters,  but  has  found 
that  there  is  no  department  of  government  that  can  provide  the  type  of  information 
that  will  serve  the  purposes  described  in  the  text. 
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definitive  identification  of  combinations  of  circumstances  that  result  in 
such  deaths.  In  addition,  the  public  safety  contribution  of  the  coroner 
system  need  not  and  should  not  be  limited  to  the  recommending  of  cor- 
rective measures  after  the  fact.  The  development  of  an  appropriate  form 
of  information  storage,  retrieval  and  analysis  system  for  the  assistance  of 
those  in  the  public  and  private  sectors  who  have  preventative  respon- 
sibilities in  such  areas  as  medical  care  and  public  and  industrial  safety 
should  be  an  overall  goal  of  a  modern  coroner  system. 
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CHAPTER  7 

A  NEW  CONCEPT  FOR  A  LEGISLATIVE 
FOUNDATION 

A  consideration  of  the  proper  structure  and  functions  of  the  coroner 
system  forms  the  balance  of  this  report.  Before  meaningful  decisions 
can  be  made  on  these  matters,  there  must  be  some  preliminary  choices 
made  on  fundamental  concepts. 

The  Commission's  examination  in  Part  I  of  this  report  of  the  major 
aspects  of  the  coroner  system  has  led  to  the  conclusion  that  many  of 
the  historical,  constitutional  and  legal  parameters  of  the  office  of 
coroner  serve  as  much  to  confine  as  they  do  to  define  the  role  that 
the  coroner  system  should  fulfil  in  twentieth-century  Ontario.  Develop- 
ments in  coroners'  law  have  lagged  behind  developments  in  coroners' 
functions,  as  well  as  behind  modern  views  of  civil  rights  and  pro- 
cedural due  process  of  law.  In  the  opinion  of  the  Commission,  the 
creation  of  an  integrated  system  in  which  procedural  reforms  support 
operational  goals  is  now  necessary  in  Ontario.  This  cannot  be  accomplished 
by  the  Provincial  Legislature  if  the  coroner  is  the  presiding  officer 
in  a  "criminal  court  of  record",  and  if  the  constitutional  position  of 
that  office  is  otherwise  defined  in  accordance  with  the  imperatives  of  the 
history  of  the  common  law.  The  Commission  believes  it  to  be  evident 
that  the  increasing  polarization  between  the  legal-analytical  view  of  the 
coroner  system  as  expressed  in  Wolfe  v.  Robinson1  and  the  proper 
functions  of  such  a  system  today  render  further  reference  to  the  common 
law  both  unnecessary  and  unwise.  The  same  common  law  that  defines 
the  office  of  coroner  and  dictates  its  constitutional  position,  also  serves  to 
embellish  the  office  with  many  obsolete  incidents  that  have  little  or  nothing 
to  do  with  its  proper  role  today.  The  Commission  is  of  the  opinion  that 
it  is  appropriate  to  repeal  all  of  the  common  law  relating  to  coroners  that 
is  within  the  constitutional  jurisdiction  of  the  Provincial  Legislature, 
thereby  doing  away  with  duties  that  are  obsolete  and  concepts  that  no 
longer  serve  accepted  community  needs. 

Jurisdiction  over  the  constitution  of  the  coroner's  "criminal  court  of 
record",2  assuming  that  it  is  such  a  court,  has  never  been  exercised  by  the 
Provincial  Legislature.  Rather,  the  constitution  of  the  "coroner's  court" 
is  found  in  the  common  law.  The  theory  that  a  coroner's  inquest  is  a 
criminal  court,  the  procedure  of  which  is  governed  by  the  Parliament  of 
Canada,  is  founded  upon  received  legal  concepts  and  not  upon  con- 
siderations of  present  function.  The  suggested  repeal  of  the  common 
law  will  remove  the  basis  for  this  theory.  The  coroner's  "criminal 
court  of  record"  will  formally  and  conceptually  cease  to  exist.  It  may 
indeed  be  "too  late  in  the  day  to  contend  .  .  .  that  the  coroner's  court 
is  not  a  criminal  court  of  record",3  but,  with  this  repeal  of  the  common 
law  this  fact  will  be  only  a  matter  of  historical  interest  rather  than 
something  of  practical  concern. 


1Wolfe  v.  Robinson,  [1962]  O.R.  132  (C.A.). 

2I.e.,  that  jurisdiction  conferred  by  the  B.N. A.  Act,  1867,  s.  92  (14). 

3  Wolfe  v.  Robinson,  [1962]  O.R.  132,  per  Schroeder,  J. A. 
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Another  effect  of  the  repeal  of  the  common  law  relating  to  coroners 
will  be  to  eliminate  the  possibility  that  any  portion  of  the  1850  Act  to 
Amend  the  Law  Respecting  the  Office  of  Coroner41  remains  operative  today. 
Some  sections  of  this  act  deal  with  procedural  matters.  As  was  pointed 
out  earlier  in  this  report,  this  act  was  incorporated  almost  in  its  entirety 
into  the  first  provincial  Coroners  Act  in  1877,  and  was  not  repealed 
until  the  statute  law  relating  to  coroners  was  completely  revised  in  1911 
by  the  provincial  legislature.  Assuming  that  the  Ontario  Court  of  Appeal 
was  correct  in  Wolfe  v.  Robinson,  it  would  be  accurate  to  say  that 
the  Province  of  Ontario  had  no  jurisdiction  to  repeal  any  provisions 
of  a  pre-Confederation  statute  that  related  to  inquest  procedure.  Be 
that  as  it  may,  the  1850  procedural  rules,  even  if  still  in  force,  will, 
like  the  common  law  rules  governing  inquest  procedure,  apply  to 
procedure  in  a  "criminal  court  of  record"  that  no  longer  exists. 

The  repeal  of  the  common  law  relating  to  coroners  will  also  do 
away  with  the  present  office  of  coroner  and  the  excrescent  irrelevancies 
that  surround  that  office.  "Coroner"  is  an  office  that  should  hereafter 
be  created  and  defined  solely  by  provincial  legislation,  not  the  common 
law,  and  which  should  be  charged  with  carrying  out  only  those  duties 
that  are  prescribed  according  to  perceived  goals  and  future  needs.  There 
is  no  practical  basis,  and  there  should  be  no  basis  in  law,  for  the  view  that  the 
office  of  coroner  should  either  be  defined  by  or  burdened  with  any 
jurisdiction  that  is  unrelated  to  these  goals  and  needs.  Existing 
terminology  should  be  retained,  but  only  as  a  matter  of  convenience 
rather  than  for  any  purpose  of  legal  continuity.  The  present  referent 
of  the  word  "coroner"  is  that  officer  who,  among  other  things,  has 
anachronistic  duties  relating  to  wreck,  treasure  trove,  royal  fish,  affray 
and  substitution  for  the  sheriff.  A  proper  expression  of  legislative 
intent  in  a  new  Coroners  Act  can  terminate  these  legal-semantic  connota- 
tions of  this  word,  without  requiring  the  abandonment  of  the  word 
itself.  Similarly,  the  coroner's  public  inquiry  into  the  circumstances 
surrounding  a  death  can  continue  to  be  called  an  "inquest"  without 
perpetuating  the  idea  that  such  an  inquiry  is  a  "criminal  court  of  record". 

Complementing  this  major  change  are  several  changes  that  should 
be  made  in  provincial  statutes.  The  definition  of  "sheriff"  in  The 
Jurors  Act5  should  be  altered  so  as  to  no  longer  include  "coroner". 
References  to  the  coroner  in  The  Sheriffs  Act6  should  also  be  deleted. 
These  two  amendments  do  not  exhaust  the  list  of  changes  in  existing 
provincial  legislation  that  will  be  recommended  in  this  report.  Apart 
from  the  establishment  of  new  premises,  the  Commission's  review  of  the 
law  relating  to  coroners  has  led  to  the  conclusion  that  the  present 
Coroners  Act  should  be  repealed  and  re-enacted  in  a  form  that  will 
more  accurately  define  and  prescribe  the  workings  of  the  modern  Ontario 
coroner  system.  As  each  specific  recommendation  is  made  on  the  content 
of  a  new  Coroners  Act  in  subsequent  chapters,  appropriate  amendments 
to  or  repeal  of  those  portions  of  existing  statutes  that  have  been 
identified  as  affecting  the  office  and  duties  of  coroner  will  be  suggested. 

*  An  Ad  to  Amend  the  Law  Respecting  the  Office  of  Coroner,  Provincial  Statutes  of  Canada 

1850,  13  and  14  Vic,  c.  56. 
hThe  Jurors  Act,  R.S.O.  I960,  c.  199,  as  amended,  s.  1  (e). 
*The  Sheriffs  Act,  R.S.O.  1960,  c.  371,  ss.  4  and  5. 
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Recommendations 


The  Commission  recommends  that : 

1 .  So  much  of  the  common  law  that  particularly  relates  to  coroners 
or  the  coroner  system  as  is  within  the  constitutionally  assigned 
jurisdiction  of  the  Legislative  Assembly  of  the  Province  of  Ontario 
be  repealed. 

2.  The  words  "a  coroner"  be  deleted  from  section  1  (e)  of  The 
Jurors  Act,  R.S.O.  1960,  c.  199,  as  amended. 

3.  The  word  "coroner"  be  deleted  from  section  4  and  section  5  of 
The  Sheriffs  Act,  R.S.O.  1960,  c.  371. 


PART  II 
THE  CONTENT  OF  THE  NEW  SYSTEM 
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CHAPTER  8 

OFFICERS  OF  THE  CORONER  SYSTEM 

1.    The  Chief  Coroner  of  the  Province  of  Ontario 

The  Commission's  review  of  the  workings  of  the  coroner  system  has 
confirmed  the  need,  expressed  by  the  Royal  Commission  Inquiry  Into 
Civil  Rights,1  for  a  clear  statement  of  the  duties  and  powers  of  the 
Supervising  Coroner.  Under  The  Coroners  Act,  the  Supervising  Coroner 
is  the  chief  officer  of  the  coroner  system,  appointed  by  the  Lieutenant 
Governor  in  Council.2  Very  few  express  responsibilities  are  conferred 
by  the  act  upon  the  Supervising  Coroner,  but  in  practice,  this  officer 
supervises  and  directs  the  execution  of  all  administrative  and  opera- 
tional aspects  of  the  coroner  system. 

The  Coroners  Act  prescribes  that  the  Supervising  Coroner  "shall 
act  in  a  supervisory  and  advisory  capacity  to  coroners",  and  that  he 
"shall  have  such  other  powers  and  perform  such  other  duties  as  the 
regulations  prescribe".3  There  are  no  regulations  under  The  Coroners  Act, 
but  several  sections  of  the  act  refer  to  this  officer's  powers  and  duties. 
The  Supervising  Coroner  may  direct  a  coroner  who  is  appointed  for  a 
part  of  Ontario  to  perform  the  duties  of  a  coroner  in  respect  of  a 
particular  death  in  any  other  part  of  the  province.4  The  consent  of 
either  the  Supervising  Coroner  or  the  Crown  attorney  is  required  before 
a  coroner  may  employ  experts  to  assist  him  in  an  investigation.5 
The  Supervising  Coroner  has  the  power  to  issue  a  warrant  to  take 
possession  of  a  body,  and  otherwise  to  intervene  in  a  coroner's  investiga- 
tion, notwithstanding  the  fact  that  some  other  coroner  has  already 
issued  a  warrant  in  the  same  case.6  The  Supervising  Coroner  may  require 
that  an  inquest  be  held,  even  though  the  investigating  coroner  has 
determined  that  one  is  unnecessary,  and  may  direct  that  coroner  or  any 
other  coroner  to  conduct  the  inquest.7  The  act  requires  the  Supervising 
Coroner  to  assist  in  the  transfer  of  an  investigation  from  a  coroner 
in  one  jurisdiction  to  a  coroner  in  another  jurisdiction,  upon  the  request 
of  the  transferring  coroner.8  The  Supervising  Coroner,  along  with  the 
investigating  coroner,  is  designated  in  the  act  as  the  recipient  of  a  copy 
of  the  findings  of  the  person  who  performs  a  post  mortem  examination.9 
Once  the  investigating  coroner  has  determined  that  an  inquest  is 
unnecessary,  the  written  consent  of  the  Supervising  Coroner,  or  that 
of  the  Minister  or  the  Crown  attorney  is  required  before  a  post  mortem 
examination  or  analysis  may  thereafter  be  conducted.10     Finally,  the 

1  Royal  Commission  Inquiry  Into  Civil  Rights.     Report  No.  1.  Vol.  1,  at  pp.  485-86. 

2The  Coroners  Act,  as  amended,  s.  2  (1). 

3Ibid. 

iId.,s.5{2). 

*Id.,s.  10(2). 

lid.,  s.  10  (3). 

Ud.,s.  12(2). 

*Id.,s.  15(3). 

9/i.,s.  23  (la). 

10Id..s.  23(2). 
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Supervising  Coroner  has  power  to  direct   that   persons  be  summoned 
to  attend  inquests.11 

The  Commission  considers  the  provisions  of  The  Coroners  Act  relat- 
ing to  the  powers  and  duties  of  the  Supervising  Coroner  to  be  un- 
satisfactory. The  details  listed  above  are  adequate  enough  in  many 
specific  instances,  but  there  is  nowhere  conferred  in  the  act  any  general 
grant  of  powers,  and  there  is  no  mention  of  those  major  duties  that  are 
commensurate  with  the  overall  responsibilities  of  the  office.  The  Coroners 
Act  should  clearly  state  that  this  officer  is  responsible  for  the  coroner 
system  as  a  whole,  in  addition  to  prescribing  specific  responsibilities  of 
the  kind  listed  above,  and  should  confer  upon  him  sufficient  authority 
with  which  to  discharge  all  of  his  responsibilities  in  an  effective  manner. 
His  present  mandate  to  "supervise  and  advise"  coroners  is  clearly 
inadequate. 

It  is  the  Commission's  opinion  that  the  chief  officer  of  the  Ontario 
coroner  system  should  be  a  full-time  officer  appointed  by  the  Lieutenant 
Governor  in  Council,  that  he  should  be  appointed  as  a  coroner,  and 
that  his  title  should  be  "Chief  Coroner  of  the  Province  of  Ontario".12 
His  duties  should  be  expressly  defined  by  statute.13  Two  primary 
duties  should  be  conferred : 

To  direct,  control  and  supervise  all  coroners  in  the  province 

The  Commission  sees  the  vesting  of  such  authority  in  the  chief 
office  of  the  coroner  system  as  a  basic  and  essential  reform.  The 
effective  exercise  of  leadership  requires  a  clear  legislative  statement  of  the 
basis  upon  which  it  is  exercised.  The  present  lack  of  such  a  grant  of 
power  has  created  difficulties  in  the  proper  functioning  of  the  coroner 
system. 

To  administer  The  Coroners  Act 

This  grant  of  administrative  authority  is  directly  complementary  to 
the  above-suggested  grant  of  operational  authority.  Given  the  nature 
of  modern  executive  authority,  and  the  inter-relation  between  operational 
goals  and  administrative  practice,  the  Commission  is  of  the  opinion 
that  this  responsibility  should  be  expressly  conferred  rather  than  being 
left  as  a  matter  to  be  inferred  from  the  scheme  of  the  new  Coroners  Act. 

In  addition  to  these  two  primary  duties,  the  new  Coroners  Act 
should  provide  in  some  detail  for  the  other  major  tasks  and  responsibilities 
of  this  office.  The  coroner  system  is  a  multi-disciplinary  structure  in 
which  a  clear  delineation  of  authority  and  responsibility  is  essential 
for  effective  control,  effective  functioning  and  effective  communication. 
These  other  duties  of  the  Provincial  Chief  Coroner,  as  seen  by  the 
Commission,  should  be  as  follows: 

nId.,s.  25(1). 

12The  present  Coroners  Act  provides  for  the  appointment  of  "Chief  Coroners"  in  certain 

municipalities.      For  the  sake  of  clarity   the  title   "Provincial   Chief  Coroner"   will 

hereafter  be  used  to  describe  the  chief  officer  of  the  coroner  system  envisioned  in 

this  report  and  its  recommendations. 
13 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  Recommendation 

No.  4,  at  p.  496. 
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To  be  responsible  for  the  training  and  education  of  coroners 

This  responsibility  is  one  that  has  been  assumed  by  the  Super- 
vising Coroner,  but  which  has  no  basis  in  The  Coroners  Act.  The 
Commission  is  of  the  opinion  that  this  is  a  major  responsibility  of  the 
chief  officer  of  the  coroner  system,  and,  as  such,  should  be  a  duty 
assigned  by  legislation. 

To  prepare,  publish  and  distribute  a  code  of  ethics  for  coroners 

Coroners,  like  judges,  physicians  and  lawyers,  are  continually  re- 
quired to  deal  with  difficult  and  complex  situations  that  span  the  spectrum 
of  human  conduct.  The  Commission  recognizes  that  legislation  and 
regulations  governing  coroners  cannot  provide  the  necessary  guidance  in 
all  cases,  and  may  under  some  circumstances  be  entirely  inappropriate 
means  by  which  to  attempt  to  prescribe  norms  of  proper  conduct  or 
behaviour.  Where  a  legislative  hiatus  necessarily  exists,  a  coroner 
should  be  able  to  rely  upon  a  code  of  ethics.  There  is  no  such  code 
at  present.  Some  of  the  matters  that  could  properly  be  dealt  with  in 
a  code  of  ethics  for  coroners  will  be  mentioned  later  in  this  report. 
At  this  point,  it  is  appropriate  to  say  only  that  such  a  code,  designed 
specifically  for  coroners,  should  be,  subject  to  the  approval  of  the 
Lieutenant  Governor  in  Council,  prepared,  published  and  distributed  by 
the  Provincial  Chief  Coroner.14 

To  bring  to  the  attention  of  interested  or  affected  persons,  and  agencies 
and  departments  of  government,  the  findings  and  recommendations 
of  coroners'  juries 

This  duty  is  another  task  that  has  been  undertaken  by  the  Super- 
vising Coroner  without  an  express  legislative  mandate.  The  Commission 
considers  this  to  be  an  essential  part  of  a  modern  coroner  system, 
and  that  it  should  be  an  express  duty  of  the  Provincial  Chief  Coroner. 

Closely  related  to  these  "follow  up"  duties  of  the  Provincial  Chief 
Coroner  is  the  task,  described  in  a  prior  chapter,  of  developing  and 
employing  a  system  that  fully  exploits  modern  electronic  data  processing 
technology  for  the  filing,  retrieval  and  analysis  of  factual  and  stat- 
istical information  generated  by  or  relevant  to  the  coroner  system. 
This  "coroners'  data  system"  could  enhance  the  benefits  of  the  coroner 
system  by  allowing  the  office  of  the  Provincial  Chief  Coroner  to  function 
as  a  major  provincial  resource  in  the  continuing  effort  to  control  and 
eliminate  preventable  deaths.  To  recommend  that  the  establishment  and 
operation  of  such  a  system  be  one  of  the  assigned  duties  of  the  Pro- 
vincial Chief  Coroner  in  a  new  Coroners  Act  would,  in  the  opinion  of 
the  Commission,  be  premature  at  this  time.  The  need  for  and  nature 
and  scope  of  a  coroners'  data  system  can  only  be  properly  determined 
after  a  careful  analysis  of  the  existing  systems  and  procedures  that  are 
under  the  cognizance  of  the  Supervising  Coroner,  in  light  of  technical 

14 Analogous  legislative  provisions  can  be  found  in  The  Law  Society  Act,  1970,  S.O.  1970, 
c.  19,  s.  55.  This  section  provides  a  legislative  mandate  for  the  Convocation  of  the 
Law  Society,  subject  to  the  approval  of  the  Lieutenant  Governor  in  Council,  to  make 
regulations  authorizing  and  providing  for  the  preparation,  publication  and  distri- 
bution of  a  code  of  professional  conduct  and  ethics  for  members  of  the  Law  Society. 
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capabilities  and  limitations,  cost-justification,  and  the  benefits  sought  to  be 
achieved.  The  Commission  is  informed  that  the  Provincial  Government's 
Computer  Services  Centre,  under  the  direction  of  the  Computer  Services 
Board15  has  the  capability  of  performing  this  sort  of  analysis.  Where 
such  an  analysis  shows  that  the  utilization  of  an  electronic  system  is 
feasible  and  desirable,  the  Centre  will  develop  and  operate  a  data 
processing  programme  for  the  Government  agency  or  department  involved. 

The  Commission  therefore  recommends  that  the  Provincial  Chief 
Coroner  be  directed  to  bring  forward  an  appropriate  proposal  to  the 
Computer  Services  Board  requesting  that  the  Board  cause  a  feasibility 
study  to  be  conducted  on  the  establishment  of  a  coroners'  data  system. 

To  conduct  inquests  when  authorized  to  do  so  by  the  Minister  of 
Justice  and  Attorney  General  for  Ontario 

At  present,  the  Supervising  Coroner  conducts  inquests  in  several 
major  cases  a  year.  Local  coroners,  all  of  whom  are  practising  physicians, 
have  ongoing  daily  responsibilities  involving  the  lives  and  welfare  of 
their  patients  which  sometimes  cannot  be  successfully  combined  with 
the  requirements  thrust  upon  them  when  major  disasters  occur  within 
their  jurisdictions.  In  such  cases,  proper  preparation  for  the  inquests 
and  the  tasks  involved  in  conducting  the  inquests  often  entail  sig- 
nificant difficulties  in  the  marshalling  of  resources,  as  well  as  extra- 
ordinary expenditures  of  time  and  effort.  The  Supervising  Coroner  will 
therefore  sometimes  assume  these  duties  in  lieu  of  a  local  coroner. 
The  Commission  views  the  occasional  intervention  of  the  Supervising 
Coroner  as  a  necessity  under  the  coroner  system  as  it  is  now  organized. 
However,  the  Commission  also  considers  that  any  system  that  regularly 
requires  its  chief  officer  to  put  aside  his  other  duties  in  order  to 
relieve  local  situations,  is  fundamentally  deficient  in  structure.  In  sub- 
sequent portions  of  this  report,  the  Commission  will  recommend  the 
enactment  of  provisions  in  The  Coroners  Act  under  which  the  Minister 
of  Justice  and  Attorney  General  may  appoint  special  Commissioners 
to  conduct  particular  inquests,16  thereby  relieving  this  demand  upon  the 
officer  who  bears  full  responsibility  for  the  executive  functions  of  the 
coroner  system.  At  the  same  time,  the  Commission  recognizes  that 
there  may  be  circumstances  under  which  the  Provincial  Chief  Coroner 
will  be  the  appropriate  officer  to  conduct  a  particular  inquest,  either 
by  himself,  or  together  with  one  or  more  Commissioners.  For  this  reason, 
The  Coroners  Act  should  contain  a  provision  under  which  the  Minister 

16The  Computer  Services  Board  was  established  by  Order-in-Council  695/68  and 
continued  by  Order-in-Council  289/69.  The  Board  is  composed  of  the  Provincial 
Deputy  Treasurer,  and  the  Provincial  Deputy  Ministers  of  Economics,  Revenue, 
Labour,  Lands  and  Forests  and  Municipal  Affairs,  and  such  other  members  as  the 
Lieutenant  Governor  in  Council  may  from  time  to  time  appoint.  The  Computer 
Services  Centre  is  established  and  operated  by  the  Computer  Services  Board.  The 
Computer  Services  Centre  is  under  the  Department  of  Treasury  and  Economics  for 
administrative  purposes,  but  provides  data  processing  facilities  and  programming 
support  services  for  all  departments  and  agencies  of  Government  whose  needs  in 
this  regard  can  be  served  by  the  Computer  Services  Board. 

^The  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  497, 
recommended  the  utilization,  under  certain  circumstances,  of  special  Commissioners 
to  conduct  inquests.  The  Commission's  recommendations  in  this  matter  are  contained 
in  Chapter  1 1  of  this  report: 
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of  Justice  and  Attorney  General  may  authorize  the  Provincial  Chief 
Coroner  to  conduct  an  inquest,  when  the  Minister  has  determined  that  the 
presence  of  this  office  at  the  inquest  is  required,  notwithstanding  the 
importance  of  his  other  duties. 

To  assist  coroners  in  obtaining  medical  and  other  experts  where 
necessary 

Access  to  expert  advice  and  opinion  is  a  fundamental  requirement  of 
the  coroner  system.  The  Provincial  Chief  Coroner  should  have  the 
continuing  responsibility  for  maintaining  liaison  with  and  obtaining  the 
assistance  of  experts  in  the  healing  arts,  the  forensic  sciences,  industrial 
processes,  public  safety  and  other  areas  where  specialized  knowledge  or 
training  is  of  particular  significance  to  the  coroner  system.  Local 
coroners  often  uncover  facts  in  the  course  of  their  investigations  that 
require  expert  views  for  their  proper  evaluation.  The  same  considera- 
tions create  a  continuing  need  for  expert  witnesses  at  inquests.  At 
present,  the  Supervising  Coroner  assists  local  coroners  in  contacting 
experts  from  various  professions  and  disciplines.  The  Commission  con- 
siders this  function  to  be  of  such  significance  as  to  require  its  in- 
clusion in  any  new  legislation  prescribing  duties  of  the  Provincial  Chief 
Coroner. 

To  establish  or  cause  to  be  established  where  required  in  particular 
areas  a  system  covering  the  local  coroners  designed  to  ensure  equal 
workloads  in  relation  to  investigations,  inquests  and  other  routine 
duties 

The  Commission's  study  of  the  coroner  system  has  disclosed  that  it  is 
occasionally  extremely  difficult  to  obtain  a  coroner  when  one  is  needed.17 
No  one  cause  can  account  for  this  situation,  but  the  Commission  is  informed 
that  all  of  the  following  are  contributing  factors : 

a.  some  coroners  avoid  or  are  reluctant  to  undertake  investigations 
of  a  particular  type,  e.g.,  deaths  in  hospitals  or  motor  vehicle 
deaths ; 

b.  some  coroners  avoid  or  are  reluctant  to  undertake  investigations 
that  appear  to  require  inquests ; 

c.  some  coroners  are  "inactive"  —  that  is,  they  retain  the  title  of 
coroner,  but  do  not  carry  out  any  of  the  duties  of  the  office; 

d.  it  is  not  uncommon  to  find  that  a  majority  of  those  coroners 
who  are  usually  locally  available  are  out-of-town  or  abroad 
during  peak  holiday  periods ; 

e.  the  demands  of  the  coroner's  medical  practice,  especially  in 
emergency  situations,  require  that  under  the  circumstances  at  a 
particular  time,  he  function  as  a  physician  rather  than  as  a 
coroner. 


"E.g.,  on  the  week-end  of  22-23  August,  1970,  only  one  of  the  28  coroners  in 
Metropolitan  Toronto  was  available  for  duty.  The  example  given  is  extreme,  but 
not  unprecedented. 
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Another  relevant  factor  which  has  been  brought  to  the  Commission's 
attention  is  that  some  coroners  have  made  informal  arrangements  with 
police  or  morgue  dispatchers  so  that  they  are  always  called  for  some 
types  of  cases,  and  seldom  if  ever  called  for  others.  While  this  practice 
allows  certain  coroners  to  develop  expertise  in  their  areas  of  particular 
interest,  the  Commission  views  it,  where  it  is  an  uncontrolled  activity, 
as  being  an  undesirable  distorting  factor  in  the  pattern  of  fair  workload 
distribution  among  all  coroners. 


The  correction  of  these  matters  is  essential.  Inequities  in  apportion- 
ing the  overall  workload  among  local  coroners  lead  to  demoralizing 
situations,  to  pecuniary  loss  to  some  coroners,  to  difficulty  in  recruiting 
and  retaining  coroners,  and  to  an  overall  lack  of  efficiency  in  the  opera- 
tion of  the  coroner  system. 


The  Commission  is  of  the  opinion  that  the  Provincial  Chief  Coroner 
should  have  the  responsibility  for  developing  means,  where  necessary, 
for  ensuring  the  reasonable  apportionment  of  routine  duties  among  all 
coroners  within  a  particular  jurisdiction.  This  in  itself  will  not  be 
sufficient  to  correct  all  of  the  problems  noted  under  this  head.  Some 
are  disciplinary  matters,  some  can  be  attributed  to  the  present  lack  of 
a  code  of  ethics  for  coroners,  some  flow  from  the  absence  of  real 
authority  in  the  Supervising  Coroner's  office,  and  others  are  purely 
fortuitous  happenings.  Appropriate  remedial  steps  relating  to  most  of 
these  problems  are  suggested  elsewhere  in  this  report.  However,  it 
cannot  be  doubted  that  in  some  local  areas,  a  duty-rotation  system  or 
some  other  means  for  coordinating  the  efforts  of  coroners  in  order  to 
ensure  that  a  coroner  is  always  available  would  alleviate  many  present 
hardships,  inefficiencies  and  inequities  among  coroners.  The  Provincial 
Chief  Coroner  should  be  given  the  express  power  to  bring  an  appropriate 
system  into  operation  where  his  analysis  of  a  particular  situation  shows 
that  one  is  required. 

To  direct  the  Deputy  Chief  Coroner  and  the  Regional  Coroners  in  the 
performance  of  their  duties 

In  subsequent  portions  of  this  chapter  the  Commission  will  put 
forward  recommendations  in  relation  to  the  establishment  of  several 
new  offices  that  it  considers  to  be  necessary  for  the  proper  functioning  of 
the  coroner  system.  The  Royal  Commission  Inquiry  Into  Civil  Rights 
documented  the  "legalistic  maze"  that  exists  under  the  present  Coroners 
Act  in  regard  to  the  relationship  between  the  Supervising  Coroner  and 
other  senior  officers  of  the  coroner  system,  and  recommended  that  "the 
serious  practical  problems  arising  out  of  the  uncertainty  of  authority  ought 
to  be  resolved  by  clear  legislative  action".18  The  Commission  therefore 
recommends  that  the  express  power  to  direct  other  senior  officials  of  the 
coroner  system  in  the  performance  of  their  duties  be  given  to  the 
Provincial  Chief  Coroner  in  the  new  Coroners  Act. 


18 Royal  Commission  Inquiry  Into  Civil  Rights,   Report  No.    1,  Vol.    1,  at  pp.  485-86, 
and  Recommendations  4  and  5  at  p.  496  (1968). 
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To  perform  the  other  duties  assigned  in  the  present  Coroners  Act  to 
the  Supervising  Coroner 

The  present  duties  of  the  Supervising  Coroner,  listed  at  the  beginning 
of  this  chapter,19  should  be  legislatively  assigned  to  the  Provincial  Chief 
Coroner  with  such  changes  in  scope  and  detail  as  are  necessitated  by  the 
changes  in  the  overall  scheme  of  the  coroner  system. 

2.    The  Deputy  Chief  Coroner  of  the  Province  of  Ontario 

The  Coroners  Act  provides  for  two  persons  as  the  staff  of  the  Supervis- 
ing Coroner :  an  executive  officer  and  a  secretary.  The  Commission  considers 
a  strong  administrative  staff  to  be  a  necessary  part  of  the  proper  functioning 
of  the  coroner  system.  However,  neither  of  these  staff  members  is  a 
coroner,  and  the  efficient  direction  of  the  coroner  system  in  matters  that 
go  beyond  routine  administration  is  therefore  premised  upon  the  con- 
tinuous presence  of  the  Supervising  Coroner.  This  is  not  a  satisfactory 
situation.  It  makes  no  provision  for  the  absence  of  the  Supervising 
Coroner  under  such  predictable  circumstances  as  an  illness  or  a  holiday. 
A  vacuum  is  created  on  those  occasions  where  the  Supervising  Coroner  is 
required  to  conduct  an  inquest.  It  is  difficult  for  the  Supervising  Coroner 
to  meet  with  his  counterparts  in  other  jurisdictions,  to  attend  inquests, 
to  attend  medical-legal  symposia,  to  initiate  and  maintain  personal  working 
relationships  with  faculty  members  from  the  university  medical  schools, 
regional  pathologists  and  local  coroners,  and  to  otherwise  give  his  personal 
attention  to  the  many  important  matters  that  concern  the  effective 
operation  of  the  coroner  system,  but  which  necessitate  a  physical 
absence  from  the  Supervising  Coroner's  office. 

Some  degree  of  continuity  is  now  provided  by  the  presence  of  a  special 
Consultant  to  the  Supervising  Coroner.  This  officer  is  an  experienced 
retired  coroner  who  assists  the  Supervising  Coroner  by  performing  many  of 
the  duties  that  were  formerly  discharged  by  the  Chief  Coroner  of 
Metropolitan  Toronto,  as  well  as  assisting  in  matters  that  concern  the 
province  as  a  whole.  The  existence  of  the  office  of  Consultant  to  the 
Supervising  Coroner  is  on  an  ad  hoc  basis,  and  is  not  provided  for  under 
The  Coroners  Act.  The  fact  that  the  Ontario  Coroner  system  functions 
as  well  as  it  does  is  due  primarily  to  the  ability  of  the  Supervising 
Coroner,  the  Consultant  to  the  Supervising  Coroner  and  the  executive 
officer  to  perform  reasonably  effectively  under  difficult  operational  con- 
ditions. In  the  long  run,  however,  reliance  must  be  placed  upon 
principles  of  organizational  efficiency  rather  than  upon  personalities,  and 
appropriate  changes  should  therefore  be  made  to  the  scheme  of 
The  Coroners  Act. 

The  Commission  recommends  that  there  should  be  a  Deputy  Chief 
Coroner  for  the  Province  of  Ontario,  appointed  by  the  Lieutenant 
Governor  in  Council.  This  officer  would,  under  the  direction  of  the 
Provincial  Chief  Coroner,  assist  the  Provincial  Chief  Coroner  in  the 
performance  of  his  duties  under  the  act,  would  act  as  Provincial  Chief 
Coroner  in  the  event  of  a  vacancy  in  that  office  or  in  the  absence  of 
the  Provincial  Chief  Coroner,  and  would  otherwise  function  as  that 
officer's  deputy  in  all  matters  pertaining  to  the  coroner  system. 

19Text  accompanying  footnotes  1-11,  supra. 
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The  Commission  recommends  that  the  office  of  Provincial  Deputy 
Chief  Coroner  be  a  full-time  position. 

The  Commission  recommends  that  the  Provincial  Deputy  Chief 
Coroner  be  assigned  additional  duties  as  the  Regional  Coroner  for  the 
Metropolitan  Toronto  Region,  with  such  duties  and  responsibilities  as  are 
described  in  the  next  section  of  this  chapter. 

3.    The  Regional  Coroners 

The  Commission's  study  of  the  coroner  system  has  disclosed  a  need 
for  local  guidance  and  coordination  of  the  activities  of  coroners.  At 
present,  all  direction  comes  from  the  office  of  the  Supervising  Coroner 
in  Toronto.  The  Commission  is  of  the  opinion  that  it  is  a  practical  im- 
possibility to  manage  effectively  all  aspects  of  a  system  such  as  this 
from  one  central  office.  The  Coroners  Act  recognizes  this  in  its  provisions 
relating  to  the  office  of  Chief  Coroner. 

Under  The  Coroners  Act,  local  authority  is  provided  by  the  sections 
which  allow  the  Lieutenant  Governor  in  Council  to20 

appoint  a  coroner,  to  be  known  as  Chief  Coroner,  for  any  city 
having  a  population  of  more  than  100,000,  who  shall  have  control 
over  the  coroners  for  the  city  .... 

As  was  pointed  out  in  the  Royal  Commission  Inquiry  Into  Civil  Rights, 
the  wording  of  this  section  of  The  Coroners  Act,  when  read  together  with 
the  section  creating  the  office  of  Supervising  Coroner,  led  to  the  anoma- 
lous situation  of  the  senior  provincial  officer  of  the  coroner  system  being 
apparently  subject  to  the  control  of  a  local  officer  under  some  circum- 
stances.21 The  fact  that  these  provisions  were  impractical  as  drafted 
does  not  mean  that  the  necessity  for  local  authority  in  the  coroner  system 
is  misconceived.  The  Commission  is  of  the  opinion  that  the  exercise  of 
such  authority,  properly  denned,  is  essential. 

The  Commission  therefore  proposes  that  the  office  of  Chief  Coroner, 
as  denned  under  the  present  Coroners  Act,  not  be  re-established  in  the  new 
Coroners  Act.  In  order  to  meet  the  need  for  local  authority  in  the 
coroner  system,  the  Commission  recommends  that  the  new  Coroners  Act 
provide  that  the  Lieutenant  Governor  in  Council  may  appoint  Regional 
Coroners,  who  will  report  to  and  be  responsible  to  the  Provincial  Chief 
Coroner.  The  Commission  recommends  that  the  Regional  Coroner  have 
the  duty  of  advising  and  supervising  the  local  coroners  in  a  designated 
region,  as  he  may  be  directed  by  the  Provincial  Chief  Coroner,  and  to 
perform  such  other  duties  as  may  be  prescribed  by  the  Provincial  Chief 
Coroner  to  assist  that  officer  in  his  task  of  seeing  that  the  provisions  of 
provincial  legislation  and  regulations  relating  to  coroners  are  carried  out. 
The  Commission  suggests  that  the  legislation  prescribing  the  functions  of 
the  Regional  Coroner  be  drafted  so  as  not  to  interfere  with  the  direct  access 
between  the  local  coroner  and  the  Provincial  Chief  Coroner.     The  new 

20 The  Coroners  Act,  as  amended,  s.  3  (1). 

21  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.   1,  Vol.   1,  at  pp.  485-86. 
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Coroners  Act  should  allow  the  extent  of  the  operational  authority  and 
the  nature  of  the  administrative  functions  of  any  Regional  Coroner  to 
be  determined  by  the  Provincial  Chief  Coroner  from  time  to  time  as  the 
situation  in  a  particular  region  may  require. 

The  Commission  recommends  that  the  Provincial  Chief  Coroner  be 
directed  to  submit  proposals  to  the  Minister  of  Justice  and  Attorney  General 
on  the  boundaries  of  the  areas  of  jurisdiction  of  the  Regional  Coroners, 
considering  such  criteria  as  population  density,  physical  size  of  the 
region,  problems  of  physical  accessibility  if  any,  and  actuarial  data.  These 
boundaries  should  be  fixed  by  regulation.  The  Provincial  Chief  Coroner 
should  also  be  consulted  on  the  question  of  what  parts  of  the  province 
require  the  appointment  of  Regional  Coroners.  In  some  areas  of  Ontario 
where  population  is  low  there  is  little  need  for  such  an  officer.  In  the  more 
densely  populated  areas,  the  need  for  regional  supervision  and  co- 
ordination of  the  many  and  varied  functions  of  the  coroner  system 
is  more  immediate.  The  Commission  is  of  the  opinion  that  the  number 
of  Regional  Coroners  which  may  be  required  by  present  conditions  is 
small,  and  recommends  that  all  such  appointments  be  limited  to  areas 
of  established  need. 

The  Commission  recommends  that  the  new  Coroners  Act  allow 
Regional  Coroners  to  be  appointed  on  either  a  part-time  or  a  full-time 
basis,  as  required  by  the  situation  existing  in  the  regions  to  which  they 
are  appointed. 

4.    The  Coroner's  Constable 


The  Coroners  A  ct  provides  that : 22 

A  coroner  may  appoint  such  persons  as  constables  as  he  deems 
necessary  for  the  purpose  of  assisting  him  in  an  inquest,  and,  before 
acting,  every  such  constable  shall  make  oath  that  he  will  faithfully 
perform  his  duties. 

A  member  of  the  Police  Department  has  acted  as  fulltime  coroner's 
constable  in  Toronto  since  1918.23  At  present,  this  officer  arranges  for  and 
prepares  suitable  quarters  in  which  to  hold  inquests,  prepares  and  delivers 
summonses  to  witnesses  and  jurors,  completes  account  forms  for  jurors, 
pathologists  and  witnesses,  notifies  next-of-kin  about  inquests,  instructs 
jurors  in  matters  of  deportment  and  procedure,  acts  as  the  coroner's 
assistant  during  the  conduct  of  inquests,  maintains  coroners'  records  for 
Metropolitan  Toronto,  and  acts  as  a  liaison  officer  between  the  Metro- 
politan Toronto  coroners  and  the  Metropolitan  Toronto  Police  Force.  In 
Metropolitan  Toronto,  therefore,  coroners  conducting  inquests  do  not  need 
to  appoint  a  constable  for  each  inquest,  but  rather  are  able  to  rely  upon 
the  services  and  experience  of  the  one  permanent  constable. 


i2The  Coroners  Act,  as  amended,  s.  33. 

23The  present  staff  of  the  office  of  the  coroner's  constable  in  Metropolitan  Toronto 
consists  of  one  police  sergeant,  one  police  constable  and  one  civilian  clerk. 
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The  Commission  is  of  the  opinion  that,  in  those  areas  where  the 
volume  of  coroner's  work  so  warrants,  the  appointment  of  permanent 
coroners'  constables  would  be  of  considerable  value  in  the  administration 
of  the  coroner  system.  The  Commission  recommends  that  Regional 
Coroners  be  empowered,  with  the  consent  of  the  Minister  of  Justice  and 
Attorney  General,  to  appoint  full-time  coroners'  constables  for  their 
regions,  in  lieu  of  individual  appointments  by  local  coroners  for  each 
inquest. 

Recommendations 
The  Commission  recommends  that  the  new  Coroners  Act  provide: 

1 .  That  there  shall  be  a  full-time  officer  of  the  coroner  system  known 
as  the  "Chief  Coroner  of  the  Province  of  Ontario"  appointed  by 
the  Lieutenant  Governor  in  Council  with  the  duties  and  powers  as 
hereafter  set  out. 

2.  That  the  duties  and  powers  of  the  Provincial  Chief  Coroner  be 
expressly  defined  by  The  Coroners  Act,  to  include  the  following: 

a.  To  direct,  control  and  supervise  all  coroners  in  the  province; 

b.  To  administer  The  Coroners  Act ; 

c.  To  be  responsible  for  the  training  and  education  of  coroners  ; 

d.  To  prepare,  publish  and  distribute  a  code  of  ethics  for 
coroners ; 

e.  To  bring  to  the  attention  of  interested  or  affected  persons,  and 
agencies  and  departments  of  government,  the  findings  and 
recommendations  of  coroners  juries ; 

f.  To  conduct  inquests  when  authorized  to  do  so  by  the 
Minister  of  Justice  and  Attorney  General  for  Ontario; 

g.  To  assist  coroners  in  obtaining  medical  and  other  experts 
where  necessary  ; 

h.  To  establish  or  cause  to  be  established  where  required  in 
particular  areas  a  system  covering  the  local  coroners  designed 
to  ensure  equal  workloads  in  relation  to  investigations,  in- 
quests and  other  routine  duties ; 

i.  To  direct  the  Deputy  Chief  Coroner  and  the  Regional 
Coroners  in  the  performance  of  their  duties ;  and 

j.  To  perform  the  other  duties  assigned  in  the  present 
Coroners  Act  to  the  Supervising  Coroner,  with  such  changes 
in  scope  and  detail  as  are  necessitated  by  the  changes  in 
the  overall  scheme  of  the  coroner  system. 
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3.  That  there  should  be  a  full-time  Deputy  Chief  Coroner  for  the 
Province  of  Ontario,  appointed  by  the  Lieutenant  Governor  in 
Council. 

4.  That  the  duties  of  the  Deputy  Chief  Coroner  of  the  Province  of 
Ontario  include  the  following : 

Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  assist  the  Provincial  Chief  Coroner  in  the  performance  of 
his  duties ; 

b.  to  act  as  Provincial  Chief  Coroner  in  the  event  of  a  vacancy 
in  that  office  or  in  the  absence  of  the  Provincial  Chief 
Coroner ;  and 

c.  to  function  as  the  Provincial  Chief  Coroner's  deputy  in  all 
matters  pertaining  to  the  coroner  system. 

5.  That  there  may  be  full-time  or  part-time  Regional  Coroners  appoint- 
ed by  the  Lieutenant  Governor  in  Council. 

6.  That  the  areas  of  jurisdiction  of  the  Regional  Coroners  may  be 
designated  by  the  Lieutenant  Governor  in  Council. 

7 .  That  the  duties  of  the  Regional  Coroners  include  the  following: 
Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  advise  and  supervise  all  coroners  in  a  designated  region; 
and 

b.  to  perform  such  other  duties  as  may  be  prescribed  by  the 
Provincial  Chief  Coroner. 

8.  That  Regional  Coroners  be  empowered,  with  the  consent  of  the 
Minister  of  Justice  and  Attorney  General,  to  appoint  full-time 
coroners'  constables  for  their  regions,  in  lieu  of  individual  appoint- 
ments by  local  coroners  for  each  inquest. 

In  addition  to  the  above  recommendations  as  to  the  content  of  a  new 
Coroners  Act,  the  Commission  recommends: 

9.  That  the  Provincial  Chief  Coroner  be  directed  to  bring  forward 
an  appropriate  proposal  to  the  Computer  Services  Board  requesting 
that  the  Board  cause  a  feasibility  study  to  be  conducted  on  the 
establishment  of  a  coroners'  data  system. 

10.   That  the  Provincial  Deputy  Chief  Coroner  be  assigned  additional 
duties  as  the  Regional  Coroner  for  the  Metropolitan  Toronto  Region. 
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/  / .  That  the  Provincial  Chief  Coroner  be  directed  to  submit  proposals  to 
the  Minister  of  Justice  and  Attorney  General  relating  to  the  boun- 
daries of  the  areas  of  jurisdiction  of  the  Regional  Coroners. 

12.  That  the  Provincial  Chief  Coroner  be  directed  to  submit  proposals  to 
the  Minister  of  Justice  and  A  ttorney  General  relating  to  the  regions  in 
which  full-time  Regional  Coroners  are  required,  the  regions  in  which 
part-time  Regional  Coroners  are  required,  and  the  regions  in  which 
no  Regional  Coroners  are  required. 
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CHAPTER  9 


APPOINTMENT  AND  JURISDICTION 
OF  CORONERS 


1.  Who  Should  be  Appointed  as  Coroners 

The  question  of  whether  coroners  should  be  appointed  from  among 
the  practising  physicians  in  Ontario  has  been  considered  by  the  Commis- 
sion. The  same  matter  was  dealt  with  in  the  1960  Report  of  the  Committee 
Appointed  to  Study  the  Coroner  System  in  Ontario,  in  these  words  :x 

One  is  inclined,  too  often  perhaps,  to  view  a  coroner  only  in  his 
quasi-judicial  capacity  when  he  sits  on  the  bench  at  an  inquest. 
That  tends  to  the  conclusion  that  it  would  be  better  to  have  lawyers 
appointed  to  the  office  of  coroner.  This  view  is  likely  to  change 
when  one  considers  the  other  aspects  of  the  coroner's  responsibili- 
ties ....  It  is  only  necessary  to  refer  to  some  of  the  earlier  sections 
of  the  act  (section  7  which  requires  certain  types  of  deaths  to  be 
referred  to  the  coroner  and  section  10  which  authorizes  the  coroner 
to  take  possession  of  the  body,  view  the  body  and  make  such 
investigation  as  may  be  required  to  enable  him  to  determine  whether 
or  not  an  inquest  is  necessary)  to  be  convinced  of  the  excellence  of  the 
practice  of  appointing  medical  practitioners  as  coroners. 

The  latest  available  annual  statistics  show  that  inquests  were  held  in 
Ontario  in  less  than  three  per  cent  of  cases  investigated  by  coroners.2  The 
need  for  legal  skills  in  the  conduct  of  an  inquest  is  obvious,  but  this 
requirement,  in  the  opinion  of  the  Commission,  can  be  satisfactorily  met 
by  proper  training  of  coroners,  by  the  assistance  of  a  Crown  attorney  and 
by  certain  procedural  changes  in  the  inquest  which  will  be  discussed  in 
subsequent  portions  of  this  report.  The  need  for  medical  skills,  on  the 
other  hand,  is  a  constant  and  obvious  requirement  in  both  the  investigative 
and  inquest  aspects  of  the  coroner's  task.  The  Commission  therefore 
concurs  with  the  conclusion  of  the  1960  Committee  set  out  above,  and 
recommends  that  the  present  practice  of  appointing  qualified  medical 
practitioners  as  coroners  be  continued.  The  Commission  recognizes  that 
there  may  be  individual  cases  in  which  the  medical  practitioner-coroner 
may  not  be  the  appropriate  person  to  conduct  a  particular  inquest. 
Problems  arising  under  this  head  and  the  Commission's  recommendations 
in  respect  thereto  are  discussed  in  chapter  11  of  this  report,  dealing  with 
the  appointment  of  special  Commissioners  for  conducting  inquests. 

2.  Appointment  of  Coroners 


The  Royal  Commission  Inquiry  Into  Civil  Rights  recommended  that 
"Political  considerations  ought  not  to  enter  into  the  appointment  of 
coroners."3    The  Commission  concurs  in  this  recommendation.    Coroners 


xSilk,  Report  of  the  Committee  Appointed  to  Study  the  Coroner  System  in  Ontario  at 

pp.  6-7  (1960). 
2  See  the  1969  statistics  furnished  to  the  Commission  by  the  office  of  the  Supervising 

Coroner,  Chapter  6,  note  5,  supra. 
3 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  Recommendation 

number  3  at  p.  496. 
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should  be  selected  primarily  on  the  basis  of  medical  skill  and  experience, 
with  substantial  consideration  being  given  to  those  additional  require- 
ments of  judgment,  tact,  intelligence  and  similar  personal  qualities 
which  must  exist  in  every  person  holding  a  position  of  public  authority 
and  responsibility. 

At  present,  The  Coroners  Act  provides  that4 

The  Lieutenant  Governor  in  Council  may  appoint  one  or  more 
coroners  for  Ontario  or  any  part  thereof  who,  subject  to  subsections  2 
and  3,  shall  hold  office  during  pleasure. 

The  subsections  referred  to  above  will  be  discussed  in  the  next 
section  of  this  chapter. 

In  order  to  ensure  that  only  the  most  highly  qualified  persons  are 
appointed  as  coroners,  the  Commission  recommends  that  the  new  Coroners 
Act  create  a  Coroners  Council,  similar  in  scope  and  function  to  the 
Judicial  Council  established  under  The  Provincial  Courts  Act,  1968, h  with 
such  modifications  as  are  appropriate  for  the  coroner  system.  This  body 
should  be  composed  of  persons  who  would  be  able  to  furnish  to  the 
Minister  of  Justice  and  Attorney  General  competent  and  dis-interested 
views  upon  the  qualifications  of  persons  whose  appointment  to  the  office 
of  coroner  is  being  considered.  The  Commission  is  of  the  opinion  that 
a  group  of  three  persons  would  be  appropriate,  and  suggests  the  following 
composition : 

1.  The  Chief  Judge  of  the  County  and  District  Courts,  who  shall  be 
Chairman ; 

2.  The  Registrar  of  the  College  of  Physicians  and  Surgeons  of 
Ontario ;  and 

3.  One  other  person  appointed  by  the  Lieutenant  Governor  in 
Council. 

The  Commission  is  of  the  opinion  that  it  would  be  desirable  that  the 
third  member  of  this  group  not  be  a  member  of  the  public  service  of  the 
Province  of  Ontario. 

The  Coroners  Council  would,  at  the  request  of  the  Minister  of 
Justice  and  Attorney  General,  consider  the  proposed  appointment  of 
coroners  and  make  a  report  thereon  to  the  Minister. 

3.    Suspension  and  Termination  of  Appointments  of  Coroners 

Under  The  Coroners  Act,  coroners  hold  office  during  pleasure,  subject 
to  these  further  provisions  of  the  act  :• 

*The  Coroners  Act,  as  amended,  s.  1  (1). 

6See  The  Provincial  Courts  Act,  1968,  S.O.  1968,  c.  103,  as  amended  by  The  Provincial 
Courts  Amendment  Act,  1970,  ss.  7  and  8. 

6 The  Coroners  Act,  as  amended,  s.  1  (2)  and  1  (3).  The  addition  of  one  further 
circumstance  under  which  a  coroner  should  cease  to  hold  office  is  discussed  in  the 
next  section  of  this  chapter,  under  the  heading  "Jurisdiction  of  Coroners". 
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(2)  A  coroner  ceases  to  hold  office, 

(a)  upon  attaining  the  age  of  seventy  years ;  or 

(b)  where  he  is  a  member  of  the  College  of  Physicians  and 
Surgeons  of  Ontario,  upon  the  erasure  of  his  name  from  the 
register  under  The  Medical  Act. 

(3)  The  appointment  of  a  coroner  who  is  a  member  of  the  College 
of  Physicians  and  Surgeons  is  suspended  during  any  period  that 
his  registration  is  suspended  under  The  Medical  Act. 

These  provisions  of  the  act,  subject  to  the  Commission's  observations 
relating  to  the  resignation  or  retirement  of  coroners  at  the  end  of  this 
section,  are  satisfactory  and  appropriate  in  relation  to  the  particular 
circumstances  to  which  they  are  addressed.  However,  the  Commission's 
study  of  the  Ontario  coroner  system  indicates  that  there  have  on  occasion 
existed  and  may  now  exist  some  situations  which  call  into  question  the 
ability  or  suitability  of  certain  persons  to  function  in  their  capacity  as 
coroners,  as  opposed  to  questions  relating  to  their  competence  as  medical 
practitioners  or  problems  posed  by  their  advanced  years.  The  Commis- 
sion has  not  identified  any  such  matters  that  affect  the  basic  soundness  of  the 
fabric  of  the  coroner  system  or  which  reflect  adversely  upon  the  capabilities 
of  the  great  majority  of  Ontario  coroners.  However,  those  instances  of 
improper  performance  of  or  neglect  of  duty  that  have  been  drawn  to  the 
Commission's  attention  indicate  that  where  such  situations  occur,  there 
should  be  an  established  mechanism  for  their  immediate,  just  and  certain 
resolution.    None  exists  at  present. 

The  Commission  therefore  recommends  that  the  proposed  Coroners 
Council  be  given  the  additional  functions  of  receiving  complaints  respecting 
the  misbehaviour  of  or  neglect  of  duty  by  coroners  or  the  inability  of 
coroners  to  perform  their  duties,  to  take  such  action  to  investigate 
complaints  as  it  considers  advisable  including  the  review  thereof  with 
the  coroner  where  appropriate,  and  to  make  such  recommendations  to  the 
Minister  of  Justice  and  Attorney  General  with  respect  thereto  as  it  sees  fit. 

The  Coroners  Act  contains  no  provisions  relating  to  the  resignation 
of  coroners.  The  Commission  recommends  that  a  section  such  as  the 
following  should  be  contained  in  the  new  Coroners  Act: 

A  coroner  may  at  any  time  resign  his  office  in  writing,  signed  by  him 
and  delivered  to  the  Minister. 

Similarly,  the  only  provision  in  The  Coroners  Act  relating  to  the 
retirement  of  coroners  is  the  rather  abrupt  phrase  "A  coroner  ceases 
to  hold  office  at  the  age  of  seventy  years."  The  Commission  recommends 
that  a  section  such  as  the  following  should  be  contained  in  the  new 
Coroners  A  ct : 

Every  coroner  shall  retire  upon  attaining  the  age  of  seventy  years. 
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4.    Jurisdiction  of  Coroners 

Under  The  Coroners  Act,  the  Lieutenant  Governor  in  Council  may 
appoint  a  person  as  a  coroner  "for  Ontario  or  any  part  thereof".7 
Under  present  policy,  most  coroners  are  appointed  as  coroners  for  a  county 
or  district,  with  a  few  being  appointed  as  coroners  for  a  regional 
municipality.8  The  effect  of  these  types  of  appointments  is  to  limit  the 
ordinary  jurisdiction  of  a  coroner  to  the  county,  district  or,  in  a  few 
instances,  the  regional  municipality  to  which  he  is  appointed.  This  is  not 
always  satisfactory.9  Where  a  death  occurs  in  a  place  that  is  outside 
the  area  for  which  a  coroner  is  appointed,  that  coroner,  although  he  may 
be  the  closest  to  the  scene,  or  even  the  only  coroner  reasonably  available, 
is  precluded  from  acting  in  the  case  unless  the  Supervising  Coroner 
specifically  directs  him  to  assume  jurisdiction  for  the  particular  death 
in  question.10 

It  is  the  opinion  of  the  Commission  that  the  ability  of  a  coroner  to 
perform  his  duties  should  depend  upon  whether  he  is  needed  and  whether 
he  is  reasonably  available,  without  regard  to  limitations  imposed  by 
municipal,  county,  district  or  regional  municipal  boundaries. 

The  Royal  Commission  Inquiry  Into  Civil  Rights  proposed  the  following 
solution  to  this  problem:11 

All  coroners  should  be  appointed  coroners  for  Ontario  but  resident  in 
a  particular  area.  When  a  coroner  ceases  to  reside  in  the  area  he  should 
cease  to  be  a  coroner. 

The  Commission  concurs  with  this  recommendation.  Attention  is  invited 
to  analogous  legislative  provisions  relating  to  the  members  of  the  Council 
of  the  College  of  Physicians  and  Surgeons  of  Ontario:12 

Each  of  the  twelve  members  to  be  elected  as  aforesaid  shall  be  a 
resident  of  the  territorial  division  for  which  he  is  elected,  and  any 
member  who,  during  the  term  for  which  he  is  elected,  ceases  to  reside 
in  the  division  for  which  he  is  elected  thereby  vacates  his  office  as 
such  member. 

The  Commission  is  of  the  opinion  that  a  similar  policy  for  coroners 
should  be  adopted  in  the  new  Coroners  Act. 


Ud.,%.  1  (1). 

8The  Commission  is  informed  that  coroners'  appointments  have  been  made  for  the 

Regional  Municipality  of  Ottawa-Carleton. 
9  In  the  words  of  the  Royal  Commission  Inquiry  Into  Civil  Rights,   Report  No.    1, 

Vol.  1,  at  p.  483,  "The  method  of  appointing  coroners  creates  real  difficulties". 

10  The  Supervising  Coroner  may  direct  a  coroner  for  one  part  of  Ontario  to  perform  the 
duties  of  a  coroner  in  another  part  of  Ontario  in  respect  of  a  particular  death:  The 
Coroners  Act,  as  amended,  s.  5  (2).  In  addition,  a  general  extension  of  jurisdiction 
may  be  made  by  the  Minister  of  Justice  and  Attorney  General:  Id.,  s.  5  (1).  These 
provisions  of  the  act,  together  with  several  other  sections  that  deal  with  various 
means  for  transferring  jurisdiction  between  coroners  or  otherwise  altering  normal 
jurisdictional  patterns  are  discussed  in  detail  in  the  next  chapter. 

11  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  496. 
xxThe  Medical  Act,  R.S.O.  1960,  c.  234,  as  amended,  s.  3  (4). 
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It  is  recommended  that  all  coroners  be  appointed  coroners  for 
Ontario  but  resident  in  a  particular  region  with  jurisdiction  to  function 
as  coroners  in  any  part  of  the  province,  unless  otherwise  limited  by  the 
Provincial  Chief  Coroner. 

It  is  recommended  that  when  a  coroner  ceases  to  reside  within  the 
region  in  which  he  resided  at  the  time  of  his  appointment,  he  should 
cease  to  be  a  coroner. 

It  is  recommended  that,  prior  to  the  enactment  of  a  new  Coroners  Act, 
the  Supervising  Coroner  be  directed  to  submit  proposals  to  the  Minister 
of  Justice  and  Attorney  General  on  the  boundaries  of  the  residential 
regions  which  must  be  created  for  the  purpose  of  implementing  these 
recommendations.     These  boundaries  should  be  fixed  by  regulation.13 

Although  the  appointment  of  coroners  on  the  present  basis  serves 
at  times  to  confine  the  availability  of  coroners'  services,  it  may  also  be 
said  that  it  allows  in  many  cases  a  reasonable  degree  of  certainty  in 
identifying  the  coroner  who  has  the  duty  to  act  and  who  should  be 
called  in  to  investigate  a  particular  death.  Where,  for  example,  a  body 
is  found  within  a  county,  the  standard  procedure  for  the  police  is  to  call 
the  coroner,  or  one  of  the  coroners  appointed  for  that  county.  The 
coroner  who  is  called  in  these  circumstances  can  have  no  doubt  that 
it  is  his  duty  to  take  the  required  steps  under  The  Coroners  Act. 
Section  10  (1)  of  the  act  makes  this  clear: 

10. — (1)  Where  a  coroner  is  informed  that  there  is  in  his 
jurisdiction  the  body  of  a  person  and  that  there  is  reason  to  believe 
that  the  person  died  in  any  of  the  circumstances  mentioned  in 
section  7,  he  shall  issue  his  warrant  to  take  possession  of  the  body 
and  shall  view  the  body  and  make  such  further  investigation  as  is 
required  to  enable  him  to  determine  whether  or  not  an  inquest 
is  necessary. 

Under  the  Commission's  proposal,  the  police  should  request  the  services 
of  the  coroner  who  is  most  reasonably  available,  rather  than  the  services 
of  the  coroner  who  is  appointed  for  the  county,  district  or  regional 
municipality  where  the  body  has  been  found.  That  coroner  should 
respond,  issue  his  warrant  to  take  possession  of  the  body,  and  thereby 
assume  jurisdiction  to  act  in  the  case. 

It  is  the  opinion  of  the  Commission  that  questions  arising  as  to  which 
coroner  should  be  called  and  which  coroner  should  act  are  matters  of  the 
proper  administration  of  the  coroner  system,  and  not  matters  for 
legislation.  Such  questions  will  be  by  no  means  new  or  unique,  since 
they  exist  at  present  within  every  county,  district  or  regional  municipality 
in  which  there  are  two  or  more  coroners.  Where  special  arrangements 
appear  to  be  required  under  the  scheme  of  the  new  Coroners  Act,  they 
should  be  made  on  a  local  basis  by  consultation  between  the  officers  of 

13  It  may  be  that  these  boundaries  could  conveniently  correspond  with  the  boundaries 
of  the  areas  of  jurisdiction  of  the  Regional  Coroners,  discussed  earlier  in  this  report. 
However,  this  is  not  necessarily  so,  and  the  final  decision  on  the  boundaries  for 
both  types  of  regions  should  be  made  in  light  of  the  purposes  for  which  each  is  created. 
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the  coroner  system  and  the  appropriate  police  officials.  If  these  do  not 
result  in  the  satisfactory  provision  of  coroner  services  where  and  when 
required,  then  the  strengthening  of  the  executive,  supervisory  and 
disciplinary  aspects  of  the  coroner  system  recommended  elsewhere  in  this 
report  should  serve  to  ensure  that  those  problems  that  do  not  prove  to  be 
amenable  to  solution  on  a  consultative  basis  do  not  go  unresolved. 

The  Commission's  recommendations  on  the  jurisdiction  of  coroners 
require  a  change  in  the  wording  of  section  10  (1).  It  is  therefore  recom- 
mended that  the  duty  to  issue  a  warrant  to  take  possession  of  a  body  arise 
"where  a  coroner  is  informed  of  the  presence  of  a  body  of  a  person  and 
that  there  is  reason  to  believe  that  the  person  died  in  any  of  the 
circumstances  mentioned  in  section  7." 

The  Commission's  only  specific  additional  observation  on  this  point 
is  the  suggestion  that  the  duty  of  a  coroner  to  act  where  he  is  needed 
and  where  he  is  reasonably  available  should  be  a  matter  that  is  specified 
in  the  proposed  code  of  ethics  for  coroners. 

5.    Full-Time  Coroners 

At  present,  the  Supervising  Coroner  is  the  only  coroner  in  Ontario 
who  holds  a  full-time  appointment.  Assuming  the  implementation  of  the 
recommendations  made  earlier  in  this  report,  the  number  of  full-time 
coroners  will  be  increased  to  a  full-time  Provincial  Chief  Coroner,  a 
a  full-time  Deputy  Provincial  Chief  Coroner,  and  that  number  of  Regional 
Coroners  whose  appointments  are  made  on  a  full-time  basis. 

The  Commission  has  carefully  considered  the  question  of  whether  local 
coroners  should  also  be  appointed  on  a  full-time  basis.  There  are  now 
about  375  part-time  coroners  in  Ontario.14  To  quote  the  Royal  Commission 
Inquiry  Into  Civil  Rights,  "It  is  most  difficult  to  institute  an  efficient 
system  of  training  and  education  of  coroners  with  such  a  vast  number 
of  them,  many  of  whom  conduct  very  few  investigations  each  year."15 
Full-time  appointments  would  result  in  a  substantial  reduction  in  the 
required  number  of  coroners.  This  would  in  turn  make  the  training  and 
education  in  coroners'  duties  of  those  in  the  remaining  smaller  group  much 
simpler  and  more  effective.  The  creation  of  a  smaller  and  more 
homogeneous  body  of  full-time  professional  coroners  would  ease 
difficulties  in  supervision,  direction  and  policy  implementation  and  would 
also  tend  towards  the  realization  of  uniform  high  standards  in  all  aspects 
of  the  coroner  system. 

One  major  consideration  that  bears  upon  this  question  is  the  fact 
that  a  full-time  coroner  would  in  many  aspects  of  his  work  be  divorced 
from  most  of  the  clinical  and  practical  experiences  that  form  an  essential 
part  of  the  professional  growth  of  the  modern  physician.     However,  this 

14 Figures  furnished  to  the  Commission  by  the  office  of  the  Supervising  Coroner,  June, 

1970. 
15 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.   1,  at  p.  485.     The 

number  of  coroners  in  Ontario  at  the  time  of  the  report  of  this  Royal  Commission 

was  approximately  400. 
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should  not  be  viewed  as  determinative,  as  it  is  susceptible  to  correction 
through  a  properly  formulated  programme  of  continuing  education 
designed  for  the  full-time  coroner. 

One  full-time  coroner  may  be  able  to  do  as  much  work  as  all  the 
part-time  coroners  in  a  particular  region,  and  could  therefore,  in  theory, 
replace  them.  While  this  conduces  towards  some  definite  benefits  for 
the  coroner  system,  it  also  creates  some  definite  disadvantages.  There 
must  be  a  sufficient  depth  of  locally  available  personnel  to  allow  a 
continuity  of  coroner  services  despite  illnesses,  holidays  or  the  possibility 
that  several  fatalities,  each  requiring  immediate  attention,  might  occur  in 
different  places  in  the  region  at  about  the  same  time.  Unless  the  situation 
in  a  particular  area  justified  the  appointment  of  two  or  more  full-time 
coroners,  or  there  were  other  coroners  reasonably  available  in  contiguous 
regions,  then  there  would  necessarily  have  to  be  some  part-time  coroners 
in  that  area  in  order  to  make  the  system  workable. 

Another  relevant  factor  is  the  question  of  whether  the  appointment  of 
full-time  coroners  would  be  either  necessary  or  useful  in  many  areas  of 
the  province.  A  consideration  of  Ontario's  particular  population  and 
geographical  patterns  indicates  that  this  question  should  be  answered  in 
the  negative.  It  would  be  wasteful,  for  example,  to  appoint  a  physician 
as  a  full-time  coroner  in  a  region  with  a  small  population  spread  over 
a  large  area.  Such  a  coroner  would  spend  a  disproportionate  amount  of 
potentially  productive  hours  in  the  task  of  travelling  from  one  case  to 
another.  Full  utilization  of  the  services  of  a  full-time  coroner  requires 
the  combination  of  a  high  population  density  in  a  relatively  small  area. 

Finally,  there  is  the  question  of  relative  costs.  Some  busy  part-time 
coroners  in  Metropolitan  Toronto  earn  up  to  $15,000  per  year  through 
coroners'  work.16  If  a  number  of  such  coroners  could  be  replaced  by 
one  full-time  coroner,  considerable  savings  may  be  able  to  be  realized. 
The  amount  that  could  be  saved  would  depend  upon  the  amount  of 
coroners'  work  that  could  be  reasonably  accomplished  by  one  full-time 
coroner,  as  compared  to  the  number  of  part-time  coroners  that  would  be 
required  to  carry  out  the  same  duties,  and  upon  the  size  of  his  salary  as 
compared  to  the  amount  of  money  that  would  be  paid  to  part-time 
coroners  to  accomplish  an  equivalent  amount  of  work.  The  Commission 
is  not  in  a  position  to  make  the  necessary  analysis,  but  can  only  identify 
the  need  for  a  specific  study  of  relative  costs  prior  to  making  any 
full-time  coroner  appointments. 

Considering  all  of  these  factors,  the  Commission  concludes  that  the 
appointment  of  some  coroners  on  a  full-time  basis  would  only  be  practical 
in  the  larger  municipal  areas  of  the  province.  The  Commission  is  of  the 
opinion  that  the  decision  on  whether  or  not  to  appoint  coroners  on  a 
full-time  basis  should  be  taken  only  after  the  coming  into  force  of  the  new 
Coroners  Act,  and  after  some  experience  has  been  gained  with  the 
operation  of  the  coroner  system  under  the  scheme  of  that  act.     It  would 


"Figures  furnished  to  the  Commission  by  the  office  of  the  Supervising  Coroner. 
It  should  be  pointed  out  that  there  are  three  or  four  coroners  in  Metropolitan  Toronto 
who,  although  they  are  not  full-time  appointees,  devote  a  great  deal  of  their  time  to 
coroners'  work. 
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then  be  possible  to  make  one  or  two  such  appointments  on  a  trial  basis 
in  order  to  learn,  first,  whether  the  advantages  of  these  types  of 
appointments  outweigh  the  disadvantages,  and,  second,  assuming  that  they 
prove  to  be  advantageous,  the  optimum  balance  that  should  be  struck 
between  the  number  of  full-time  and  the  number  of  part-time  coroners. 

6.    The  Number  of  Coroners 

In  the  preceding  section  of  this  chapter,  the  Commission  dealt  with 
the  question  of  the  number  of  coroners  as  a  function  of  the  continuing 
necessity  to  upgrade  the  general  level  of  standards  within  the  coroner 
system.  However,  this  question  also  should  be  considered  on  its  own 
merits,  that  is,  can  it  fairly  be  said  that  Ontario  has  too  many  coroners  ? 

The  Commission  is  informed  that  in  years  past,  the  number  of  coroners 
in  Ontario  has  been  as  high  as  660.  In  1960,  the  Report  of  the  Committee 
Appointed  to  Study  the  Coroner  System  in  Ontario  stated  that  there  were 
"in  excess  of  460" 17  coroners,  and  concluded  "that  there  are  more 
coroners  than  need  be."18  In  1968,  the  Royal  Commission  Inquiry  Into 
Civil  Rights  reported  that  there  were  approximately  400  coroners  in  the 
province,  and  concluded  that  "representations  made  to  this  Commission 
that  the  number  of  coroners  be  reduced,  are  sound."19  As  was  pointed  out 
earlier  in  this  report,  the  number  of  coroners  is  now  about  375,  and  in  1969, 
they  handled  about  22,000  investigations. 

Roughly  25  per  cent  of  these  investigations  were  done  by  the  20  active 
coroners  in  Metropolitan  Toronto.20  Assuming  a  direct  proportion 
between  the  ability  of  this  number  of  coroners  to  accomplish  this 
amount  of  work  and  the  number  of  coroners  that  should  be  required  for 
all  of  Ontario,  it  is  found  that  80,  rather  than  375  coroners  would  be  a 
sufficient  number  for  the  entire  province. 

Such  a  projection  of  the  experience  in  Metropolitan  Toronto  out  into 
the  rest  of  the  province  is,  of  course,  not  a  reliable  basis  upon  which  to 
assess  the  total  number  of  coroners  required.  But  it  does  serve  to  frame 
the  issue  as  to  whether  there  is  an  optimum  number  of  coroners  that  lies 
somewhere  above  80  and  below  375.  On  the  basis  of  available  data,  the 
Commission  is  unable  to  answer  this  question.  However,  it  should  be 
answered. 

The  figure  of  375  coroners  may  itself  be  misleading.  During  the  study 
of  the  coroner  system,  the  attention  of  the  Commission  was  continually 
invited  to  the  problem  of  the  "inactive  coroner".21  For  example,  there  are 
28  coroners  officially  appointed  to  serve  the  Metropolitan  Toronto  region, 
but  only  20  of  them  actually  perform  coroners'  duties.22    Likewise,  there 

17 Silk,    Report   of  the   Committee   Appointed   to   Study   the   Coroner   System   in   Ontario 

(Interim  Report)  at  p.  16  (1960). 
™Id.  at  p.  15. 

19 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  484. 
20In    1969,    there    were    5,142    coroners'    investigations    in    Metropolitan    Toronto. 

Statistics   furnished    to    the   Commission    by    the    Counsultant    to   the    Supervising 

Coroner. 
"The  same  phenomenon  was  reported  in  Silk,  op.  cit.  supra,  note  17  at  p.  15. 
"Statistics  furnished  to  the  Commission  by  the  office  of  the  Supervising  Coroner. 
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are  26  Ontario  coroners  who  have  never  attended  at  least  one  of  the  Basic 
Educational  Courses  for  Coroners.23 

If  the  Metropolitan  Toronto  experience  with  inactive  coroners  is  valid 
on  a  province-wide  basis,  then  the  effective  number  of  coroners  would  be 
reduced  by  roughly  30  per  cent,  to  a  figure  of  approximately  260.  The 
Commission  is  not  prepared  to  state  that  the  30  per  cent  figure  could 
properly  be  applied  to  the  entire  body  of  the  provincial  coroners,  but 
can  only  say  that  its  investigations  have  disclosed  that  there  are  a 
substantial  number  of  persons  holding  appointments  as  coroners  who,  for 
one  reason  or  another,  do  no  coroners'  work.24  This  situation  should  be 
corrected.  In  addition,  the  whole  question  of  how  many  active  coroners 
are  required  in  each  area  of  the  province  should  be  reviewed  with  a  view 
to  establishing  a  valid  and  explicit  policy  to  deal  with  future  appointments. 

The  Commission  concludes  that  the  first  step  to  be  taken  in  arriving 
at  the  proper  number  of  coroners  for  the  province  is  to  determine,  on 
the  basis  of  past  performance,  which  coroners  are  now  active  and  which 
coroners  are  now  inactive.  The  next  step  would  be  to  examine  the 
characteristics  of  the  regions25  that  the  active  coroners  can  reasonably  be 
expected  to  serve,  with  particular  attention  to  the  factors  of  distances 
involved,  population  density  and  past  experience  relating  to  coroners' 
workloads.  These  regions  should  then  be  evaluated  on  a  basis  which 
would  permit  them  to  be  classified  as  overstaffed,  properly  staffed  or 
understaffed,  after  discounting  the  presence  of  all  coroners  who  may 
fairly  be  classified  as  inactive. 

Once  such  a  study  has  been  conducted,  the  basis  upon  which  future 
appointments  should  be  made  should  be  apparent.  In  regions  that  are 
properly  staffed,  new  appointments  should  be  made  on  a  replacement  basis. 
In  regions  that  are  understaffed,  an  effort  should  be  made  to  obtain  more 
coroners.  In  regions  that  are  overstaffed,  no  new  appointments  should 
be  made. 

The  Commission  is  of  the  opinion  that  execution  of  a  definitive  study 
designed  to  accomplish  these  ends  is  something  that  is  essential  to  the 
efficient  planning  and  operation  of  the  coroner  system  in  Ontario.  In 
coming  to  this  conclusion,  the  Commission  concurs  fully  with  the  Royal 
Commission  Inquiry  Into  Civil  Rights,  which  recommended  that  "A 
survey  should  be  made  to  determine  how  many  coroners  are  required  in 
Ontario  and  in  what  areas  they  should  be  located."26  The  Commission 
is  informed  that  the  Systems  Development  Branch  of  the  Department  of 
Justice  has  the  capability  of  performing  this  sort  of  study.  The  Commission 
therefore  recommends  that  the  Provincial  Chief  Coroner  be  directed  to  bring 
forward  an  appropriate  proposal  to  the  Systems  Development  Branch 
of  the  Department  of  Justice  requesting  that  such  a  study  be  carried  out. 


™Ibid. 

24  It  should  also  be  pointed  out  that  since  coroners  are  paid  on  a  fee-for-service  basis,  the 

inactive  coroner  receives  no  remuneration  from  public  funds. 
26 The    residential    regions    discussed    earlier    in    this    chapter,    under    the    heading 

"Jurisdiction   of   Coroners"    could   properly   be    the   geographic   unit   examined   in 

this  study. 
™Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  496. 
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This  study  should  disclose  that  a  number  of  persons  holding  appoint- 
ments under  The  Coroners  Act  have  not  been  performing  the  duties  of 
coroners.  All  such  cases,  as  well  as  those  that  arise  thereafter,  should  be 
referred  to  the  Coroners  Council  for  appropriate  action. 

Recommendations 

The  Commission  recommends : 

1 .  That  the  present  practice  of  appointing  legally  qualified  medical 
practitioners  as  coroners  be  continued. 

2.  That  the  new  Coroners  Act  create  a  Coroners  Council  with  these 
duties : 

a  at  the  request  of  the  Minister  of  Justice  and  A  ttorney  General, 
to  consider  the  proposed  appointment  of  coroners  and  make 
a  report  thereon  to  the  Minister ;  and 

b  to  receive  complaints  respecting  the  misbehaviour  of  or  neglect 
of  duty  by  coroners  or  the  inability  of  coroners  to  perform 
their  duties,  to  take  such  action  to  investigate  complaints  as 
it  considers  advisable  including  the  review  thereof  with  the 
coroner  where  appropriate,  and  to  make  such  recommenda- 
tions to  the  Minister  of  Justice  and  A  ttorney  General  as  it 
sees  fit. 

3.  That  a  provision  to  the  following  effect  be  contained  in  the  new 
Coroners  Act : 

A  coroner  may  at  any  time  resign  his  office  in  writing,  signed 
by  him  and  delivered  to  the  Minister. 

4.  That  the  provision  in  the  present  act  relating  to  the  termination  of 
a  coroner  s  appointment  by  virtue  of  age  be  reworded  as  follows  in 
the  new  Coroners  Act : 

Every  coroner  shall  retire  upon  attaining  the  age  of  seventy 
years. 

5.  That  all  coroners  be  appointed  as  coroners  for  Ontario  but  resident  in 
a  particular  region  with  jurisdiction  to  function  as  coroners  in  any 
part  of  the  province,  unless  otherwise  limited  by  the  Provincial 
Chief  Coroner. 

6.  That  when  a  coroner  ceases  to  reside  within  the  region  in  which  he 
resided  at  the  time  of  his  appointment,  he  should  cease  to  be  a  coroner. 

7.  That,  prior  to  the  enactment  of  the  new  Coroners  Act,  the  Supervising 
Coroner  be  directed  to  submit  proposals  to  the  Minister  of  Justice 
and  Attorney  General  on  the  boundaries  of  the  residential  regions 
which  must  be  created  for  the  purpose  of  implementing  recommenda- 
tions 5  and  6,  above. 
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8.  That  the  boundaries  of  the  residential  regions  be  fixed  by  regulation. 

9.  That  the  decision  on  whether  or  not  to  appoint  local  coroners  on  a 
full-time  basis  be  taken  only  after  the  coming  into  force  of  the 
new  Coroners  Act,  and  after  some  experience  has  been  gained  with 
the  operation  of  the  coroner  system  under  that  act. 

10.  That  the  Provincial  Chief  Coroner  be  directed  to  bring  forward 
an  appropriate  proposal  to  the  Systems  Development  Branch  of 
the  Department  of  Justice  requesting  that  a  study  be  carried  out  for 
the  purpose  of  ascertaining  the  optimum  number  of  coroners  in  the 
province,  as  follows: 

a.  the  identification  of  those  coroners  who  are  inactive; 

b.  an  analysis  of  the  regions  that  the  active  coroners  can 
reasonably  be  expected  to  serve; 

c.  a  classification  of  these  regions  as  overstaffed,  properly  staffed 
or  understaffed. 

11 .  That  a  policy  be  determined  as  to  the  number  of  coroners  required 
in  each  region  of  the  province,  based  upon  the  results  of  the 
study  described  in  recommendation  10,  above,  and  that  future 
appointments  be  made  in  accordance  with  this  policy. 

12.  That  the  question  of  the  termination  of  the  appointment  of  each 
person  holding  an  appointment  under  The  Coroners  Act  but 
who  has  not  been  performing  the  duties  of  a  coroner  be  referred 
to  the  Coroners  Council. 
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CHAPTER  10 


MATTERS  AFFECTING  JURISDICTION  AND 
OPERATIONAL  CONTROL  OF  CORONERS 


The  Commission's  recommendations  regarding  the  appointment  of 
coroners  with  jurisdiction  for  the  entire  province  necessitate  a  considera- 
tion of  the  provisions  of  several  related  sections  of  The  Coroners  Act. 
In  these  sections,  questions  of  jurisdiction  are  raised  by  the  various 
powers  of  direction  and  control  of  the  operational  aspects  of  the 
coroner  system  that  are  vested  in  the  Minister  of  Justice  and  Attorney 
General,  the  Supervising  Coroner  and  the  Crown  attorney.  The  first 
such  section  deals  with  the  transfer  of  jurisdiction  over  an  investigation: 

15. — (1)  Where  a  coroner  has  issued  his  warrant  to  take 
possession  of  a  body  in  his  jurisdiction  and  it  appears  that  the 
death  resulted  from  any  of  the  circumstances  mentioned  in  section  7 
and  that  such  circumstances  occured  at  a  place  beyond  his 
jurisdiction,  he  shall  take  possession  of  the  body  and  shall  view 
the  body  and  make  such  further  investigation  as  is  required  to 
enable  him  to  determine  whether  or  not  a  post  mortem  examination 
is  required,  and  shall,  with  the  consent  of  the  Crown  attorney  in  his 
jurisdiction,  transfer  the  investigation  to  a  coroner  having  jurisdic- 
tion in  the  place  where  the  circumstances  occurred. 

(2)  The  coroner  to  whom  the  investigation  is  transferred  shall 
proceed  with  the  investigation  in  the  same  manner  as  if  he  had 
issued  the  warrant  to  take  possession  of  the  body. 

(3)  The  coroner  who  refers  an  investigation  to  a  coroner  in 
another  jurisdiction  shall  notify  the  supervising  coroner  of  the 
transfer,  and  the  supervising  coroner  shall  assist  in  the  transfer 
upon  request. 

(4)  The  coroner  who  refers  an  investigation  to  a  coroner  in 
another  jurisdiction  shall  transmit  to  him  the  report  of  the  post 
mortem  examination  of  the  body,  his  signed  statement  setting  forth 
briefly  the  result  of  his  investigation  and  any  written  evidence  to 
prove  the  fact  of  death  and  the  identity  of  the  body,  and  the 
report,  signed  statement  and  written  evidence  are  admissible  in 
evidence  at  any  inquest  that  may  be  held. 

Section  15  is  premised  upon  a  rigid  demarcation  of  jurisdictional  areas 
for  coroners  which  will  no  longer  exist  after  coroners  are  appointed  with 
jurisdiction  over  the  whole  province. 

Section  15  is  used  today  in  such  cases  as  where  a  person  becomes  ill 
in  the  area  of  jurisdiction  of  one  coroner  and  is  removed  by  ambulance  to 
a  general  hospital  which  lies  within  the  area  of  jurisdiction  of  another 
coroner,  where  he  subsequently  dies.  This  situation  is  not  uncommon  in 
cases  of  injuries  on  a  highway,  or  injuries  or  illnesses  occurring  in 
resort  areas. 
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Section  5  of  The  Coroners  Act  is  also  based  upon  the  limitation 
of  the  jurisdiction  of  a  coroner  by  county,  district  or  municipal 
boundaries.    The  section  reads : 

5. — (1)  The  Attorney  General  may  in  writing  direct  any  coroner 
to  act  in  any  designated  municipality  or  provisional  judicial  district 
in  addition  to  the  municipality  or  district  for  which  he  was 
appointed,  and  a  coroner  to  whom  such  direction  is  given  has  the 
same  powers  and  shall  perform  the  same  duties  in  the  designated 
municipality  or  district  as  a  coroner  appointed  for  the  designated 
municipality  or  district. 

(2)  The  supervising  coroner  may  direct  a  coroner  who  is 
appointed  for  part  of  Ontario  to  perform  the  duties  of  a  coroner  in 
respect  of  a  particular  death  in  a  part  of  Ontario  that  is  outside  the 
part  for  which  he  is  appointed. 

Section  5  (1)  allows  the  Minister  of  Justice  and  Attorney  General 
to  extend  the  jurisdiction  of  a  coroner  in  a  location  where  that  coroner 
would  be  reasonably  available  to  serve  an  adjoining  area,  but  is  prevented 
from  so  doing  by  a  county,  district  or  other  boundary.  Its  application  in 
individual  situations  creates  the  same  sort  of  jurisdictional  flexibility  that 
the  Commission's  recommendations  are  designed  to  achieve  for  the  coroner 
system  as  a  whole.  If  coroners  are  appointed  with  province-wide 
jurisdiction,  a  provision  to  the  effect  of  section  5  (1)  would  no  longer 
be  necessary,  and  should  not  be  contained  in  the  new  Coroners  Act. 

The  power  conferred  upon  the  Supervising  Coroner  under  section 
5  (2)  may  be  exercised  where  the  local  coroner  is  ill,  where  he  has  asked  to  be 
relieved  because  the  death  occurred  at  an  institution  at  which  he  has 
hospital  privileges,  in  cases  where  he  is  disqualified  under  section  19  (1) 
of  The  Coroners  Act}  or  in  any  of  a  number  of  other  situations  where 
it  is  necessary  or  desirable  that  a  particular  case  be  dealt  with  by  a 
coroner  other  than  the  local  coroner. 

Section  17  of  The  Coroners  Act  confers  a  power  upon  the  Minister  of 
Justice  and  Attorney  General  that,  in  relation  to  questions  of  jurisdiction, 
is  similar  to  the  power  conferred  upon  the  Supervising  Coroner  under 
section  5  (2) : 

17.  Where  the  Attorney  General  has  reason  to  believe  that  a 
death  has  occurred  in  Ontario  in  circumstances  that  warrant  the 
holding  of  an  inquest,  he  may  direct  any  coroner  to  hold  an  inquest  and 
the  coroner  shall  hold  the  inquest  into  the  death  in  accordance  with 
this  Act,  whether  or  not  his  commission  extends  to  the  place  where 
the  death  occurred  or  where  the  body  is  located  and  whether  or  not  he  or 
any  other  coroner  has  viewed  the  body,  made  an  investigation,  held 
an  inquest  or  done  any  other  act  in  connection  with  the  death. 

It  will  be  noted  that  under  section  5  (2),  the  Supervising  Coroner  may 

1  Section  19  (1)  of  The  Coroners  Act  disqualifies  a  coroner  from  conducting  an 
inquest  under  certain  circumstances  that  may  affect  his  conduct  or  judgment  in  the 
case.    Section  19  is  discussed  in  detail  later  in  this  chapter. 
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"direct  a  coroner  who  is  appointed  for  a  part  of  Ontario  to  perform  the 
duties  of  a  coroner  in  respect  of  a  particular  death  in  a  part  of  Ontario 
that  is  outside  the  part  for  which  he  is  appointed."  This  would  allow  the 
coroner  appointed  under  section  5  (2)  to  conduct  an  investigation  or  an 
inquest  or  both.  Under  section  17,  the  Minister  of  Justice  and  Attorney 
General  may  appoint  a  coroner  for  the  purpose  of  conducting  an 
inquest,  but  not  for  the  purpose  of  making  an  investigation.  The 
Minister's  power  to  order  an  investigation  may  be  implied  under 
The  Coroners  Act.  However,  there  is  no  reason  that  is  apparent  to  the 
Commission  as  to  why  such  a  power  should  not  be  expressly  conferred. 

Section  17  also  allows  the  Minister  to  order  that  an  inquest  be 
held  by  any  coroner  despite  the  fact  that  there  has  been  no  investigation 
or  other  routine  steps  taken  under  the  act  and  also  where  there  has 
already  been  an  inquest  into  the  death.  The  purpose  for  holding  an 
inquest  where  there  have  been  no  preliminary  steps  taken  by  a  coroner  is 
not  specified  in  The  Coroners  Act.  It  is  the  Commission's  view  that  the 
legislation  governing  the  coroner  system  should  contain  a  provision  such 
as  this.  If  no  question  existed  as  to  the  medical  cause  of  death,  it  would 
clearly  be  undesirable  if  the  rigidity  of  the  pre-inquest  procedures 
required  that  the  body  always  be  viewed  before  an  inquest  could  be  held. 
Without  the  power  in  section  17,  there  could  be  unnecessary  delays  in 
burial  services  until  the  body  had  been  viewed,  or  even  mandatory 
disinterrments,  both  of  which  would  be  only  matters  of  form.  It  is 
also  clear  that  an  inquest  could  be  successfully  conducted  based  upon  a 
sufficient  investigation  done  by  some  person  other  than  a  coroner. 
If  the  results  of  such  an  investigation  were  available,  the  exercise  of  the 
section  17  power  by  the  Minister  of  Justice  and  Attorney  General  would 
avoid  a  duplication  of  investigative  effort  by  the  coroner,  done  only 
for  the  sake  of  procedural  regularity. 

The  power  contained  in  section  17  to  order  a  second  inquest  is  also 
necessary.  It  may  be  usefully  invoked  in  such  cases  as  where  new 
evidence  were  to  be  discovered  after  the  conclusion  of  the  first 
inquest,  or  where  the  inquistion  from  the  first  inquest  had  been  quashed. 

It  is  the  Commission's  view  that  those  section  17  powers  that 
relate  to  ordering  of  a  second  inquest  or  to  the  abridgement  or 
suspension  of  the  normal  pre-inquest  procedures  are  extraordinary  powers, 
and  as  such  should  be  capable  of  invocation  only  by  the  Minister 
of  Justice  and  Attorney  General. 

Section  16  of  The  Coroners  Act  also  involves  matters  of  jurisdiction 
and  matters  of  pre-inquest  procedure : 

16.  Where  a  coroner  has  reason  to  believe  that  a  death  has 
occurred  in  circumstances  that  warrant  the  holding  of  an  inquest  but, 
owing  to  the  destruction  of  the  body  in  whole  or  in  part  or  to 
the  fact  that  the  body  is  lying  in  a  place  from  which  it  cannot  be 
recovered,  or  that  the  body  has  been  removed  from  Ontario,  an  inquest 
cannot  be  held  except  by  virtue  of  this  section,  he  shall  report  the 
facts  to  the  Attorney  General  who  may  direct  an  inquest  to  be 
held  touching  the  death,  in  which  case  an  inquest  shall  be  held  by  the 
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coroner  making  the  report  or  by  such  other  coroner  as  the 
Attorney  General  directs,  and  the  law  relating  to  coroners  and 
coroners'  inquests  applies  with  such  modifications  as  are  necessary 
in  consequence  of  the  inquest  being  held  otherwise  than  on  or 
after  a  view  of  the  body. 

Section  16  does  three  things.  It  imposes  a  duty  on  coroners  to  report  the 
specified  facts  to  the  Minister  of  Justice  and  Attorney  General ;  it  allows 
the  Minister  to  appoint  any  coroner  to  conduct  the  inquest  regardless 
of  considerations  of  jurisdiction;  and  it  allows  the  Minister  to  cause  the 
inquest  to  be  held  notwithstanding  the  fact  that  compliance  with  the 
normal  preliminary  requirements  of  The  Coroners  Act  is  impossible. 
This  third  branch  of  the  section  is,  like  the  similar  provisions  of  section 
17,  an  extraordinary  power,  and,  in  the  opinion  of  the  Commission, 
is  properly  reserved  to  the  Minister  of  Justice  and  Attorney  General 
alone.  In  addition,  the  invocation  of  the  powers  under  section  16  after 
a  body  has  been  removed  from  Ontario  may  involve  considerations  of  inter- 
provincial  and  even  international  dimensions  which  are  best  dealt 
with  as  a  responsibility  of  a  Minister  of  the  Crown.  As  a  matter  of  proper 
administrative  ordering,  the  Commission  does  not  concur  with  the 
policy  of  this  section  that  requires  a  local  coroner  to  report  to  the 
Minister.  Coroners  should  report  to  the  chief  executive  officer  of  the 
coroner  system,  and  that  officer  should  bear  the  responsibility  for 
informing  the  Minister  of  any  matter  that  may  require  his  attention 
or  decision. 

One  other  section  of  The  Coroners  Act  allows  a  variation  of  the 
normal  pattern  of  coroner's  jurisdiction.  Under  section  12  (2),  if  the 
local  coroner  determines  that  an  inquest  is  unnecessary, 

.  .  .  the  Attorney  General,  Supervising  Coroner  or  the  Crown 
attorney  may  direct  the  coroner  who  determined  that  an  inquest 
was  unnecessary,  or  some  other  coroner,  to  hold  an  inquest 
upon  the  body,  and  the  coroner  to  whom  the  direction  is  given 
shall  forthwith  issue  his  warrant  for  an  inquest  and  hold  it 
accordingly. 

In  addition  to  these  five  sections,  The  Coroners  Act  also  contains 
a  provision  granting  jurisdiction  in  a  case  to  the  coroner  who  has 
issued  his  warrant  to  take  possession  of  the  body,  subject  to  certain 
specified  exceptions.    The  relevant  section  reads  :2 

After  the  issue  of  the  warrant,  no  other  coroner  shall  issue  a 
warrant  or  interfere  in  the  case,  except  the  supervising  coroner 
or  except  under  the  instructions  of  the  Attorney  General  or  the 
Crown  attorney. 

Several  observations  must  be  made  on  this  section. 

First,  it  appears  to  empower  the  Supervising  Coroner  to  issue 
a  second  warrant  in  the  case  in  question,  or  to  do  any  other  act  that 


The  Coroners  Act,  as  amended,  s.  10  (3). 
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a  coroner  may  do  that  falls  under  the  scope  of  the  phrase  "interfere 
in  the  case".  It  is  the  Commission's  opinion  that  this  portion  of  the 
section  is  not  only  vague  but  it  is  also  inconsistent  with  the  pattern  of 
authority  that  the  Commission  has  previously  recommended  relating  to 
the  office  of  Provincial  Chief  Coroner.  In  his  capacity  as  the  chief 
executive  officer  of  the  coroner  system,  the  Provincial  Chief  Coroner  should 
be  able  to  exercise  the  recommended  powers  to  "direct,  control  and 
supervise  all  coroners  in  the  province".  The  commission  does  not 
concur  with  the  view  that,  where  the  local  coroner  has  already  issued 
a  warrant,  the  Provincial  Chief  Coroner  should  also  be  empowered  to 
issue  a  warrant  in  the  case,  or  to  otherwise  intervene,  in  his  capacity 
as  a  coroner.  The  only  time  when  the  Provincial  Chief  Coroner  should 
function  in  the  latter  capacity  is  specified  in  the  Commission's  recommenda- 
tion that  he  "conduct  inquests  when  authorized  to  do  so  by  the 
Minister  of  Justice  and  Attorney  General." 

Second,  it  will  be  noted  that  this  section  of  The  Coroners  Act  allows 
not  only  the  Minister  of  Justice  and  Attorney  General  to  order  that 
another  coroner  "issue  a  warrant  or  interfere  in  the  case",  but  also 
extends  the  same  power  to  the  Crown  attorney.  The  Commission  is 
of  the  opinion  that  in  matters  of  operational  control  of  the  functioning  of 
the  coroner  system,  direction  should  come  from  those  officers  who  are 
charged  with  the  executive  and  supervisory  responsibilities  for  that 
system,  and,  in  appropriate  circumstances,  from  the  responsible 
Minister.  Aside  from  the  "direction,  control  and  supervision"  exercised 
by  the  Provincial  Chief  Coroner,  in  his  capacity  as  chief  executive 
officer  of  the  coroner  system,  a  coroner  who  has  issued  his  warrant  to 
take  possession  of  a  body  should  be  free  from  outside  intervention 
except  where  the  new  Coroners  Act  vests  the  specific  powers  recom- 
mended below  in  the  Provincial  Chief  Coroner  or  the  Minister  of 
Justice  and  Attorney  General. 

This  does  not  mean  that  the  coroner  should  proceed  without 
regard  to  the  views  of  the  Crown  attorney,  but  only  that  where  he  is 
carrying  out  his  duties  under  the  new  Coroners  Act,  the  coroner  should 
not  be  subject  to  the  operational  control  of  the  Crown  attorney. 
At  present,  in  addition  to  the  broad  and  non-specific  power  vested  in  the 
Crown  attorney  set  out  in  this  section,  he  is  also  given  significant 
powers  of  direction  and  control  over  coroners  in  two  other  sections  of 
The  Coroners  Act,  both  of  which  have  been  previously  discussed  in  this 
chapter.  Under  section  12  (2),  the  Crown  attorney  may  order  that  an 
inquest  be  held.  Under  section  15  (1),  he  may  prevent  the  transfer 
^n  investigation  from  one  coroner  to  another  by  withholding  his 
.  -ent  to  the  transfer.  It  is  the  Commission's  view  that  wherever 
it  is  necessary  that  the  Crown  attorney  should  be  able  to  influence 
an  operational  decision  by  a  coroner,  the  principle  of  mandatory 
consultation  between  the  coroner  and  the  Crown  attorney  should  be 
prescribed  in  the  legislation.  Going  beyond  this  to  the  power  to 
intervene  directly  in  a  coroner's  case,  such  powers  should  be  vested  only 
in  the  Provincial  Chief  Coroner  and  the  Minister  of  Justice  and 
Attorney  General. 

Section    19    of    The    Coroners    Act    requires    in    some    cases    that 
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jurisdiction  to  conduct  an  inquest  be  transferred  from  the  coroner  who 
has  issued  his  warrant  to  take  possession  of  a  body.  Under  this 
section  a  coroner  may  be  disqualified  from  conducting  an  inquest  because 
of  certain  circumstances  that  indicate  an  apparent  or  actual  conflict  of 
interest  in  the  case.    Section  19  reads : 

19. — (1)  No  coroner  shall  conduct  an  inquest  upon  the  body  of  a 
person  whose  death  has  occurred  on  a  railway  or  at  a  mine  or  other 
business,  undertaking  or  work  that  he  owns  in  whole  or  in  part  or  that 
is  owned  or  operated  by  a  company  in  which  he  is  a  shareholder,  or 
in  respect  of  which  he  is  employed  as  medical  attendant,  or  in  any 
other  capacity  by  the  owner  thereof,  or  under  any  agreement 
or  understanding,  direct  or  indirect,  with  the  employees  thereof. 

(2)  Where  a  coroner  conducts  an  inquest  in  contravention  of  this 
section,  he  shall  incur  a  penalty  of  not  less  than  $100  and  not  more 
than  $500,  to  be  sued  for  and  recovered  by  any  person  in  any  court 
of  competent  jurisdiction. 

(3)  It  is  sufficient  for  the  plaintiff  in  any  such  action  to  allege 
that  the  defendant  is  indebted  to  him  in  the  sum  claimed  and  the 
particular  inquest  for  which  the  action  is  brought  and  that  the 
defendant  has  acted  in  contravention  of  this  section. 

(4)  The  action  shall  be  commenced  within  one  year  after  the 
inquest  was  held  and  shall  be  tried  by  a  judge  without  a  jury. 

A  similar  but  broader  disqualification  is  contained  in  section  169  (3)  of 
The  Mining  Act.3 

The  Commission  recommends  that  no  provisions  to  this  effect  be 
repeated  in  the  new  Coroners  Act.  The  original  version  of  section  19 
was  enacted  in  1894.4  at  a  time  when  coroners  could  not  be  said  to 
have  been  officers  in  a  coherent  system  characterized  by  central 
direction  or  effective  control  in  matters  of  policy  or  practice.  Perhaps 
such  a  precaution  was  required  under  the  conditions  that  existed  at  that 
time,  but  it  does  not  necessarily  follow  that  a  penal  provision  of  this 
nature  is  necessary  today. 

Under  the  recommended  scheme  of  the  new  legislation,  the  coroner 
system  should  be  able  to  respond  satisfactorily  to  conflict  of  interest 
situations  in  several  ways.  A  Commissioner  or  another  coroner  can  be 
appointed  to  conduct  the  inquest,  and  another  coroner  can  be 
brought    in    to    conduct    the    investigation,    if,    when    the    individual 

3"A  coroner  who  is  in  any  way  in  the  employment  of  the  owner  or  lessee  of  a  mine 
wherein  or  in  connection  wherewith  a  fatal  accident  occurs  is  ineligible  to  act  as 
coroner  in  connection  with  such  accident".:  s.  169  (3),  The  Mining  Act,  R.S.O.  1960, 
c.  241,  as  amended.  The  full  text  of  section  169  is  set  out  in  the  appendix  to  this  report. 
Unlike  the  parallel  provision  in  The  Coroners  Act,  the  disqualification  section  of 
The  Mining  Act  prevents  a  coroner  from  conducting  an  investigation  as  well  as  an 
inquest.  Changes  necessitated  in  The  Mining  Act,  and  other  statutes  that  are 
affected  by  the  Commission's  recommendations,  will  be  dealt  with  in  a  subsequent 
chapter. 

*An  Act  Respecting  Certain  Duties  of  Coroners,  S.O.  1894,  c.  31,  s.  4. 
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circumstances  of  the  case  are  considered,  any  of  these  steps  seems  to  be 
appropriate.  In  addition,  the  recommended  strengthening  of  the  super- 
visory and  disciplinary  aspects  of  the  coroner  system,  together  with  the 
promulgation  of  a  code  of  ethics  for  coroners,  should  serve  to  protect  the 
public  interest  against  the  occurrence  of  those  situations  that  section 
19  is  designed  to  prevent. 

It  is  apparent  that  a  coroner  could  in  many  cases  so  have  ordered  his 
professional  or  private  affairs  as  to  be  technically  disqualified  under  the 
tests  in  section  19,  without  necessarily  having  impaired  his  ability 
to  carry  out  his  duties  under  The  Coroners  Act  in  a  fair  and  impartial 
manner.  The  coroner  who  owns  a  few  shares  in  the  business  or 
other  work  or  undertaking  in  question,  or  shares  in  a  mutual  fund  that 
owns  such  shares,  is  not  in  the  same  position  as  the  coroner  who 
owns  a  controlling  or  substantial  interest.  Further,  this  section  may  dis- 
qualify a  coroner  who,  in  his  capacity  as  a  physician,  has  made  routine 
arrangements  for  the  provision  of  medical  services  in  his  community 
which  no  reasonable  person  would  construe  as  being  matters  that 
would  affect  his  conduct  as  a  coroner.  In  the  opinion  of  the  Commission, 
the  unqualified  assumption  that  a  coroner  who  comes  within  the  scope 
of  section  19  will  always  be  incapable  of  properly  performing  his 
duties  at  an  inquest,  is  untenable,  and  the  quasi-criminal  procedure 
prescribed  therein  is  no  longer  acceptable. 

The  laws  of  Ontario  place  the  responsibility  for  impartial  investigation, 
inquiry  and  fact-determination  in  the  hands  of  many  different  individuals 
and  classes  of  persons,  covering  a  wide  range  of  matters  that  affect  private 
and  public  interests.  The  Commission  does  not  consider  it  to  be  a 
reasonable  basis  for  modern  legislation  that  coroners,  among  all  others 
performing  judicial  or  quasi-judicial  duties,  should  still  require  the 
threat  of  a  penal  action  to  cause  them  to  conform  to  this  basic  rule  of 
impartiality. 

Another  observation  on  section  19  which  must  be  made  is  that 
the  circumstances  set  out  therein  are  not  exhaustive  of  the  situations 
in  which  it  may  be  appropriate  for  another  coroner  to  be  brought  into 
a  case.  Any  coroner  who  has  a  conflict  of  interest  that  may  actually 
or  apparently  affect  his  impartial  performance  of  duties  should  request  that 
jurisdiction  to  act  be  transferred  to  another  coroner.  In  essence,  the 
section  19  situations  are  matters  of  ethics,  and  should  be  dealt  with  in 
the  proposed  code  of  ethics  for  coroners.    The  Commission  so  recommends. 

As  a  final  observation  on  this  section,  the  Commission  points  out 
that  it  creates  a  common  informer's  action.  The  Commission  concurs  with 
the  statement  in  the  Report  of  the  Royal  Commission  Inquiry  Into  Civil 
Rights  that  "the  sharing  of  fines  with  informers  ...  is  wrong  in 
principle."5  If,  notwithstanding  the  Commission's  recommendations  on 
section  19,  some  penal  provision  of  this  nature  is  retained,  then  the 
Commission  here  repeats  that  which  it  stated  in  the  Report  on 
Limitation  of  Actions:  "A  coroner  acting  in  contravention  of  section 
19  (1)  should  be  subject  to  prosecution  and  fine  in  the  usual  manner, 
not  to  a  penalty  that  can  be  sued  for  and  recovered  by  anybody."6 

hRoyal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  2  at  pp.  913-14. 
'Ontario  Law  Reform  Commission,  Report  on  Limitation  of  Actions,  at  p.  89  (1969). 
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The  other  sections  of  The  Coroners  Act  discussed  in  this  chapter, 
when  taken  together,  add  a  valuable  dimension  of  flexibility  to  the 
coroner  system,  allowing  an  appropriate  response  to  the  exigencies  of  any 
particular  case.  Some  form  of  the  powers  and  duties  contained 
therein  must  necessarily  be  carried  forward  into  the  new  Coroners  Act, 
subject  to  the  necessity  that  the  new  act  apportion  these  powers  and 
duties  in  a  manner  that  is  consistent  both  with  the  appointment  of 
coroners  with  jurisdiction  for  all  of  Ontario,  and  with  the  vesting  of 
appropriate  authority  in  those  who  are  charged  with  the  responsibility 
for  the  proper  functioning  of  the  coroner  system. 

Recommendations 


The  Commission  recommends  that  legislation  be  enacted  to  provide : 

/.  That  the  coroner  who  has  issued  his  warrant  to  take  possession 
of  a  body  should  be  designated  as  the  coroner  with  jurisdiction 
to  act  in  the  case,  and  after  the  issue  of  his  warrant,  no  other 
coroner  should  issue  a  warrant  or  intervene  in  the  case  except 
under  the  instructions  of  the  Minister  of  Justice  and  Attorney 
General  or  the  Provincial  Chief  Coroner. 

2.  That  a  coroner  should  have  the  duty  to  request  that  jurisdiction  to 
act  in  a  case  be  transferred  by  the  Provincial  Chief  Coroner 
where  it  appears  that  there  is  another  coroner  who  may  more 
readily  discover  the  circumstances  upon  which  the  decision  whether 
or  not  to  hold  an  inquest  should  be  based. 

3.  That  the  coroner  who  has  issued  his  warrant  to  take  possession  of  a 
body  should,  whether  or  not  he  has  a  duty  to  request  that  jurisdiction 
to  act  in  the  case  be  transferred,  have  the  duty : 

a.  to  take  all  steps  in  the  case  that  should  be  taken  pursuant 
to  the  new  Coroners  Act  until  a  transfer  is  made ;  and 

b.  in  the  event  of  a  transfer,  to  transmit  forthwith  to  the  coroner 
assuming  jurisdiction  in  the  case  his  signed  statement 
setting  forth  briefly  the  result  of  his  investigation  to  the  date 
of  the  transfer,  together  with  any  other  reports,  documents, 
evidence  or  other  things  pertaining  to  the  case  that  may  be 
in  his  possession,  or  that  may  be  in  custody  under  his 
direction. 

4.  That  before  requesting  that  jurisdiction  be  transferred  to  another 
coroner,  the  requesting  coroner  should  have  the  duty  to  consult 
the  Crown  attorney. 

5.  That  the  coroner  to  whom  jursidiction  to  act  in  a  case  is 
transferred,  or  who  is  directed  to  make  an  investigation  or  to  hold 
an  inquest  by  the  Minister  of  Justice  and  Attorney  General  should 
have  the  same  duty  to  proceed  with  the  case  as  if  he  had  issued  the 
warrant  to  take  possession  of  the  body. 
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6.  That  any  coroner  who  has  reason  to  believe  that  a  death  has  occurred 
in  circumstances  that  warrant  the  holding  of  an  inquest,  but  that 
circumstances  exist  which  prevent  or  substantially  interfere  with 
compliance  with  normal  pre-inquest  procedures  should  have  the 
duty  to  report  the  facts  to  the  Provincial  Chief  Coroner. 

7.  That  the  Provincial  Chief  Coroner  should  have  the  power  to 
direct  any  coroner  to  issue  a  warrant  to  take  possession  of  the 
body  in  any  case  where  this  has  not  been  done. 

8.  That  the  Provincial  Chief  Coroner  should  have  the  power  to 
transfer  jurisdiction  to  conduct  an  investigation  or  an  inquest 
from  the  coroner  who  has  issued  his  warrant  to  take  possession  of  the 
body  to  any  other  coroner. 

9.  That  the  Provincial  Chief  Coroner  should  have  the  duty  to  assist 
in  the  transfer  of  jurisdiction  from  one  coroner  to  another,  upon 
the  request  of  either  coroner. 

10.  That  the  Minister  of  Justice  and  Attorney  General  should  have 
the  power  to  direct  that  any  coroner  conduct  an  investigation  or  an 
inquest,  or  both,  in  any  case,  regardless  of  the  place  where  the 
death  occurred  or  where  the  body  is  located  or  whether  or  not  the 
coroner  so  directed  or  any  other  coroner  has  viewed  the  body, 
made  an  investigation,  held  an  inquest,  determined  that  an 
inquest  should  not  be  held  or  done  any  other  act  in  connection  with 
the  death,  and  the  law  relating  to  coroners  should  apply  with  such 
modifications  as  are  necessary  in  consequence  of  the  investigation 
or  inquest  being  held  other  than  on  or  after  a  view  of  the  body, 
or  the  inquest  being  held  other  than  after  a  coroner's  investigation. 

11.  That  the  statutory  disqualification  of  coroners  provided  for  in 
section  19  of  The  Coroners  Act  not  be  repeated  in  the  new 
Coroners  Act. 

12.  That  the  matter  of  disqualification  for  actual  or  apparent  conflict  of 
interest  be  dealt  with  in  the  proposed  code  of  ethics  for  coroners. 

13.  That,  if  recommendation  number  11,  above,  respecting  the 
deletion  of  the  statutory  disqualification  is  not  accepted,  the  common 
informer's  action  in  present  section  19  be  replaced  in  the  new 
Coroners  Act  by  provisions  that  create  a  liability  to  prosecution 
and  fine  in  the  usual  manner. 
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CHAPTER  11 


SPECIAL  APPOINTMENTS 


1.  The  Appointment  of  Commissioners  and  Assessors 

In  addition  to  those  matters  dealt  with  in  the  preceding  chapter,  the 
Commission  is  of  the  opinion  that  the  operation  of  the  coroner  system 
should  be  made  even  more  responsive  to  the  exigencies  of  certain  com- 
binations of  circumstances  by  providing  means  through  which  persons 
who  are  not  coroners  may  either  be  appointed  to  preside  over  an 
inquest  in  lieu  of  the  coroner,  or  may  be  appointed  to  sit  with  the 
presiding  officer  at  an  inquest. 

The  Royal  Commission  Inquiry  Into  Civil  Rights  contained  the 
following  recommendation:1 

Inquests  should  normally  be  conducted  by  a  coroner  but  the  Crown 
Attorney  or  anyone  who  claims  to  be  affected  by  an  inquest  should 
have  a  right  to  apply  to  the  Attorney  General  for  an  order  appoint- 
ing a  magistrate  or  a  commissioner  or  commissioners  to  conduct 
the  inquest  in  place  of  the  coroner. 

The  Commission  concurs  with  the  policy  suggested  by  this  recommenda- 
tion, but  would  recommend  the  alteration  of  its  scope  in  some  minor 
respects,  as  discussed  below. 

a.  Commissioners  appointed  to  preside  at  an  inquest 

It  is  the  Commission's  view  that  the  great  majority  of  inquests  have 
been  and  will  continue  to  be  competently  and  effectively  conducted  by 
medically-trained  presiding  coroners.  However,  there  may  be  situations 
where  it  would  be  in  the  public  interest  and  in  the  interest  of  the  principals 
involved  in  the  death  to  make  allowance  in  the  new  Coroners  Act  for 
the  appointment  of  Commissioners  as  presiding  officers  at  particular 
inquests.2  In  most  such  cases,  the  presiding  Commissioners  would  be 
drawn  from  the  legal  profession,  but,  in  the  opinion  of  the  Commission, 
it  would  be  unnecessarily  restrictive  to  confine  these  appointments  to 
legally-trained  persons  by  limiting  legislation.  It  is  suggested  that  the 
best  approach  would  be  for  the  new  Coroners  Act  to  provide  for  the 
appointment  of  any  person  as  a  Commissioner  to  preside  at  an  inquest,  so 
that  an  appropriate  choice  can  be  made  as  to  this  officer's  background  and 
discipline  in  light  of  the  circumstances  of  the  particular  case. 


1  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  497. 

2 Some  of  the  types  of  situations  that  have  been  brought  to  the  attention  of  the 
Commission  which  may  be  appropriate  for  the  appointment  of  a  Commissioner  to 
preside  at  an  inquest  are,  e.g. :  (1)  a  structural  collapse  in  which  the  medical  cause  of 
death  is  known,  but  the  reason  for  the  collapse  is  not ;  (2)  a  death  involving  allegations  of 
medical  neglect  where  future  litigation  may  be  possible  or  where  a  physician's 
professional  reputation  is  at  stake;  (3)  a  major  disaster  involving  heavy  loss  of  life  and 
affecting  many  different  community  interests. 
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b.  Assessors  appointed  to  assist  the  presiding  officer  at  an  inquest 

The  Royal  Commission  Inquiry  Into  Civil  Rights  made  reference  to 
"cases  where  there  has  been  considerable  destruction  of  life  by  explosion 
or  structural  collapse  where  the  presiding  officer  should  have  the  assistance 
of  engineers,  architects  or  other  experts  in  interpreting  the  evidence".3 
The  Commission  considers  that  it  would  be  extremely  useful  in  certain 
cases  to  appoint  a  person  or  persons,  expert  in  fields  relevant  to  the 
subject  matter  of  the  inquest,  to  sit  with  the  presiding  coroner  or 
Commissioner,  as  the  case  may  be,  who  would  act  in  a  capacity  similar 
to  that  of  Assessors  called  in  aid  in  maritime  cases  under  the  Admiralty 
Act.4  The  new  Coroners  Act  should  include  a  provision  whereby  the 
Minister  of  Justice  and  Attorney  General  may  appoint  one  or  more 
Assessors  to  sit  in  aid  of  the  presiding  officer  where  the  Minister  deems 
this  to  be  advisable. 

The  Commission  recommends  that  the  new  Coroners  Act  provide  that 
the  Minister  of  Justice  and  Attorney  General  may,  either  on  his  own 
motion  or  upon  the  application  of  the  Crown  attorney  or  that  of  any 
person  who  claims  a  substantial  and  direct  interest  in  the  subject 
matter  of  an  inquest,  make  an  order: 

a.  appointing  an  Assessor  or  Assessors  to  sit  in  aid  of  the  local 
coroner  at  an  inquest ; 

b.  appointing  a  Commissioner  to  preside  at  an  inquest  in  lieu  of  the 
local  coroner;  or 

c.  appointing  a  Commissioner  to  preside  at  an  inquest  in  lieu  of 
the  local  coroner  with  one  or  more  Assessors  sitting  in  aid. 

The  Commission  reiterates  its  agreement  with  the  statement  in  the 
above-quoted  recommendation  from  the  Royal  Commission  Inquiry  Into 
Civil  Rights  that  "inquests  should  normally  be  conducted  by  a  coroner", 
as  well  as  with  the  view  expressed  by  that  Royal  Commission  that  the 
appointment  of  Commissioners  should  be  considered  in  connection  with 
"exceptional  cases".5 

2.  Appointment  of  Provincial  Judges 

The  Coroners  Act  contains  the  following  section  :6 

The  Attorney  General  or  the  Crown  attorney  for  the  district 
may  in  writing  direct  any  magistrate  in  a  provisional  judicial 
district  to  act  as  a  coroner  for  the  district,  and  a  magistrate  to 
whom  such  direction  is  given  has  the  same  powers  and  shall 
perform  the  same  duties  in  the  district  as  a  coroner  appointed 
for  the  district. 


3 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  490. 

4See  the  Admiralty  Act,  R.S.C.  1952,  c.  1,  as  amended,  s.  30  (1). 

5 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  490. 

8 The  Coroners  Act,  as  amended,  s.  6.     The  title  "magistrate"  as  used  in  this  section 

must  now  be  read  as  "provincial  judge".     See  The  Provincial  Courts  Act,  J 968,  S.O. 

1968,  c.  103. 
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The  Commission's  study  of  the  coroner  system  has  shown  that  the 
power  conferred  under  this  section  is  still  exercised,  although  the 
occasions  for  its  invocation  have  diminished  in  recent  years  as  more 
coroners  have  been  appointed  in  the  northern  areas  of  the  province. 

The  Commission  is  of  the  opinion  that  the  retention  of  a  con- 
tingency power  to  appoint  provincial  judges  as  coroners  in  the  pro- 
visional judicial  districts  of  Ontario  will  be  a  necessary  feature  of  The 
Coroners  Act  for  the  foreseeable  future. 

The  Commission  has  several  observations  as  to  the  proper  use  of 
this  power.  Where  possible,  such  appointments  should  be  avoided 
altogether.  They  not  only  would  create  significant  new  tasks  for  those 
already  burdened  with  heavy  responsibilities,  but  would  also  result  in 
the  disqualification  of  the  provincial  judge  so  appointed  from  thereafter 
acting  in  a  judicial  capacity  in  respect  of  the  matters  that  he  dealt 
with  as  a  coroner.  Where  such  an  appointment  is  being  considered,  the 
test  should  be  whether  it  is  essential — that  is,  it  should  be  made  only 
where  there  is  no  coroner  appointed  in  reasonable  proximity  to  the 
place  where  the  death  occurred,  and  there  is  no  other  coroner  reasonably 
available  to  travel  to  that  place.  It  should  not  be  employed  as  a 
matter  of  mere  convenience,  even  though  the  judicial  duties  of  a 
provincial  judge  may  take  him  to  the  place  where  the  death  occurred. 

Unlike  a  coroner  appointed  for  Ontario  by  the  Lieutenant  Governor 
in  Council,  in  accordance  with  the  Commission's  recommendations  re- 
specting the  jurisdiction  of  coroners,  the  provincial  judge  should  be 
appointed  as  a  coroner  only  for  a  provisional  judicial  district  and  should 
not  be  called  upon  to  act  as  a  coroner  outside  the  district  for  which 
he  is  appointed.  It  must  be  stressed  that  the  appointment  of  a  pro- 
vincial judge  should  be  a  temporary  measure  and  not  a  permanent 
alternative  to  the  proper  provision  of  coroner  services  in  any  part  of 
northern  Ontario.  Where  such  an  appointment  must  be  made,  The 
Coroners  Act  should  provide  for  notice  to  the  Provincial  Chief  Coroner. 
That  officer  would  then  be  able  to  make  every  effort  to  recruit  a 
physician  to  act  as  a  coroner  for  the  area  in  question. 

The  Commission  invites  attention  to  the  last  three  words  in  the 
above-quoted  section.  If  the  recommendations  made  earlier  in  this 
report  are  accepted,  these  words  should  be  changed  to  read  "under 
this  act". 


3.  Special  Provisions  Relating  to  the  Duties  and  Powers  of 
Commissioners,  Assessors  and  Provincial  Judges 

a.  Commissioners 

Commissioners  should  have  the  same  duties  and  powers  as  are  set  out 
in  the  new  Coroners  Act  relating  to  coroners  in  the  conduct  of  inquests. 
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b.  Assessors 


Assessors  will  be  appointed  only  for  the  purpose  of  assisting  the 
presiding  officer  and  the  jury  in  interpreting  the  evidence  presented  at 
the  inquest,  and  their  duties  should  be  defined  in  these  terms.  In 
addition,  they  should  have  the  power,  with  leave  of  the  presiding 
officer,  to  question  witnesses  and  to  explain  the  evidence  presented  at  the 
inquest  to  the  jury. 

c.  Provincial  judges  appointed  as  coroners 

Provincial  judges  who  are  appointed  as  coroners  for  provisional 
judicial  districts  should  have  the  same  duties  and  powers  as  a  coroner 
in  relation  to  the  districts  for  which  they  are  appointed,  with  the  law 
relating  to  coroners  applying  mutatis  mutandis. 


Recommendations 
The  Commission  recommends : 

1 .  That  the  new  Coroners  Act  provide  that  the  Minister  of  Justice 
and  Attorney  General  may,  either  on  his  own  motion  or  upon 
the  application  of  the  Crown  attorney  or  that  of  any  person  who 
claims  a  substantial  and  direct  interest  in  the  subject  matter  of  an 
inquest,  make  an  order : 

a.  appointing  an  Assessor  or  Assessors  to  sit  in  aid  of  the 
local  coroner  at  an  inquest; 

b.  appointing  a  Commissioner  to  preside  at  an  inquest  in  lieu 
of  the  local  coroner ;  or 

c.  appointing  a  Commissioner  to  preside  at  an  inquest  in  lieu 
of  the  local  coroner  with  one  or  more  Assessors  sitting 
in  aid, 

2.  That  the  power  to  appoint  provincial  judges  as  coroners  for 
provisional  judicial  districts  be  retained  in  the  new  Coroners  Act. 

3.  That  a  provision  be  added  to  the  section  allowing  appointments  of 
provincial  judges  as  coroners  requiring  that  the  Minister  or  the 
Crown  attorney,  as  the  case  may  be,  notify  the  Provincial  Chief 
Coroner  of  the  fact  of  the  appointment. 

4.  That  the  jurisdiction  of  a  provincial  judge  appointed  as  a  coroner 
be  limited  to  the  provisional  judicial  district  for  which  he  is 
appointed. 

5.  That  a  Commissioner  appointed  to  preside  at  an  inquest  have  the 
same  duties  and  powers  as  are  set  out  in  the  new  Coroners  Act 
relating  to  a  coroner  in  the  conduct  of  an  inquest. 

6.  That  an  Assessor  have  the  duty  to  assist  the  presiding  officer 
and  the  jury  in  interpreting  the  evidence  presented  at  the  inquest. 
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7 .  That  an  Assessor  have  the  power,  with  leave  of  the  presiding  officer, 
to  question  witnesses  and  to  explain  the  evidence  presented  at  the 
inquest  to  the  jury. 

8.  That  a  provincial  judge  appointed  as  a  coroner  for  a  provisional 
judicial  district  have  the  same  duties  and  powers  as  a  coroner  in 
relation  to  that  district,  with  the  law  relating  to  coroners  applying 
mutatis  mutandis. 
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CHAPTER  12 


THE  CORONER'S  INVESTIGATION 


The  occasions  for  and  the  ends  of  the  coroner's  investigation  have 
been  discussed  earlier  in  this  report.1  This  chapter  will  deal  with 
matters  relating  to  the  nature  of  the  coroner's  investigation,  the  coroner's 
powers  of  investigation,  problems  relating  to  the  publicity  to  be  given 
to  the  investigation,  and  with  the  policy  of  mandatory  investigations 
under  certain  circumstances. 

1.  The  Nature  of  the  Coroner's  Investigation 

The  coroner's  investigation  begins  when  a  death  is  reported  to  him. 
If  there  is  reason  to  believe  that  the  death  occurred  under  any  one  of 
the  prescribed  circumstances  set  forth  in  The  Coroners  Act,2  the  coroner 
is  required  to  issue  his  warrant  to  take  possession  of  the  body,  to  view 
the  body  and  to  make  such  further  investigation  as  is  required  to 
enable  him  to  determine  whether  or  not  an  inquest  is  necessary.3 
The  Coroners  Act  allows  the  delegation  by  the  coroner  of  these  powers 
of  investigation  in  these  terms  :4 

A  coroner  may  authorize  and  direct  a  legally  qualified  medical 
practitioner,  magistrate  or  police  officer  to  take  possession  of  a 
body,  view  the  body  and  make  such  investigation  as  may  be 
required  to  enable  the  coroner  to  determine  whether  or  not  an 
inquest  is  necessary  and  to  report  to  him. 

a.  Delegation  to  a  police  officer 

In  a  great  many  cases,  usually  after  viewing  the  body  and  the 
scene  of  the  death,  the  coroner  exercises  this  power  of  delegation  by 
directing  that  the  same  police  officer  who  is  doing  the  police  investigation 
into  the  death  also  report  to  him. 

In  Metropolitan  Toronto,  the  coroners  work  very  closely  with  the 
police.  The  investigating  police  officers  will  furnish  to  a  coroner  a 
police  "Sudden  Death  and  Homicide  Report" — a  document  containing 
58  different  data  entries  relevant  to  the  case.  In  addition,  the  Metro- 
politan Toronto  police  will  furnish  the  coroner  with  such  things  as 
photographs,  names  and  addresses  of  all  witnesses,  transcripts  of  wit- 
nesses' statements,  copies  of  all  relevant  documentary  evidence,  and, 
where  necessary,  a  draughtman's  scale  plan  of  the  scene  of  the  death. 
The  Commission  is  informed  that  the  investigating  police  officers  may 
sometimes  spend  as  long  as  two  weeks  doing  nothing  but  assembling  the 
raw  data  in  a  coroner's  case.  These  data  are  bound  and  copies  are 
delivered  to  the  coroner  and  to  the  Crown  attorney. 


Chapter  6,  supra. 

2The  Coroners  Act,  as  amended  ,  ss.  7  and  21.     These  sections  arc  set  out  in  full  in  the 
text  accompanying  footnotes  1  and  2,  Chapter  6,  supra. 
3 The  Coroners  Act,  as  amended,  ss.  10  (1)  and  21.         *Id.,  s.  11  (1). 
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In  addition  to  directing  the  police  to  investigate  and  report,  the 
coroner  has  power  under  The  Coroners  Act  to  order  a  post  mortem 
examination  and  other  examinations  and  analyses  as  the  circumstances 
warrant.5  These  pathologists'  and  laboratory  reports,  together  with  the 
police  report  and  the  coroner's  own  examination  and  inquiries,  form 
the  major  components  of  most  coroners'  investigations. 

The  provisions  of  The  Coroners  Act  relating  to  the  detailed  in- 
vestigation by  the  police  for  the  coroner  are,  as  a  matter  of  legislation, 
clear  enough,  and  as  a  practical  matter,  are  of  central  importance  to 
the  proper  functioning  of  the  coroner  system.  However,  in  some  areas 
of  the  province  the  co-operation  between  the  police  and  the  coroner  is 
not  as  good  as  that  which  exists  in  Metropolitan  Toronto.  The  Com- 
mission is  informed  that,  notwithstanding  the  power  of  delegation  in 
The  Coroners  Act,  it  is  sometimes  difficult  for  a  coroner  to  have  a 
thorough  investigation  made  by  a  police  officer,  or  to  obtain  a  written 
investigation  report  that  is  of  the  completeness  and  calibre  of  those 
done  for  coroners  in  Metropolitan  Toronto.  This  is  not  a  satisfactory 
situation.  When  directed  to  undertake  an  investigation  under  The 
Coroners  Act,  a  police  officer's  duty  is  to  assemble  sufficient  data  so  as  to 
enable  the  coroner  to  determine  whether  or  not  an  inquest  is  necessary, 
and  to  report  the  results  of  his  investigation  to  the  coroner.  Similarly, 
the  coroner  has  the  continuing  responsibility  to  ensure  that  the  police 
with  whom  he  works  are  fully  aware  of  the  nature  and  purpose  of  his 
investigation,  how  the  information  gathered  will  be  used,  and  the  sort  of 
data  that  he  requires  in  order  properly  to  arrive  at  an  informed 
conclusion. 

The  correction  of  such  difficulties,  where  they  may  exist,  is  not 
something  that  should  be  accomplished  through  legislative  changes  to 
the  delegation  section  of  The  Coroners  Act.  One  reason  for  the  excellence 
of  the  police-coroner  relationship  in  Metropolitan  Toronto  is  found  in  the 
fact  that  that  city  has  a  permanent  coroner's  constable,  whose  duties 
include  maintaining  a  proper  liaison  between  coroners  and  the  police 
force.  The  suggested  appointment  of  coroner's  constables  in  other 
areas  of  the  province  should  conduce  towards  improving  police-coroner 
co-operation.  Likewise,  the  appointment  of  additional  supervisory 
personnel  in  the  coroner  system  should  allow  for  closer  consultation  and 
co-operation  on  a  local  basis.  Finally,  the  Commission  observes  that 
the  Provincial  Chief  Coroner,  as  that  office  is  defined  in  the  recom- 
mendations in  this  report,  will  have  the  ultimate  responsibility  for 
ensuring  that  all  coroners  understand  the  nature  of  their  official  relation- 
ship to  the  police,  and  that  all  measures  that  should  be  taken  to 
ensure  that  police-coroner  co-operation  is  satisfactory,  are  in  fact  carried 
out.  These  include  the  training  and  education  of  coroners,6  maintaining 
liaison   with   police   commissions,    Crown   attorneys   and   senior   police 


5Id.,s.  23. 

?The  Commission  has  reason  not  to  be  convinced,  for  example,  that  all  coroners  clearly 
appreciate  the  distinction  between  the  duties  of  a  police  officer  to  whom  investigative 
responsibilities  are  delegated  under  section  11  of  The  Coroners  Act  and  the  duties 
of  a  police  officer  appointed  as  a  coroner's  constable  under  section  34  of  The  Coroners  Act. 
This  is  clearly  a  matter  that  should  be  corrected  through  the  educational  programme 
for  coroners. 
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officials  and  working  closely  with  senior  officials  in  the  Department  of 
Justice  on  matters  of  practice,  policy  and  on  all  questions  involving  the 
legal  interpretation  of  The  Coroners  Act.1 

b.  Delegation  to  a  legally  qualified    medical   practitioner  or  to  a 
provincial  judge 

In  addition  to  the  power  to  require  a  police  officer  to  view  and  take 
possession  of  the  body  and  to  investigate  the  circumstances  of  a  death, 
the  delegation  section  of  The  Coroners  Act  also  empowers  a  coroner  to 
"authorize  and  direct"  that  these  steps  be  taken  by  a  legally  qualified 
medical  practitioner  or,  using  the  new  terminology  rather  than  the  old 
form  in  the  act,  by  a  provincial  judge. 

Where  it  is  impossible  for  a  coroner  to  reach  the  scene  of  a  death, 
it  is  entirely  appropriate  for  the  legislation  to  empower  him  to  delegate 
the  tasks  of  viewing  and  taking  possession  of  the  body  to  some  other 
responsible  person.  It  also  may  happen  that  the  coroner  is  at  some 
distance  from  the  scene  and  it  therefore  becomes  necessary  temporarily 
to  empower  a  person  who  is  already  present  to  take  charge  of  the 
situation  in  an  official  capacity  until  his  arrival.  Like  the  police  officer, 
a  medical  practitioner  is  an  appropriate  and  logical  choice  in  this 
respect.  In  addition,  unusual  circumstances  may  arise  where  it  would 
be  both  desirable  and  necessary  for  the  medical  practitioner  to  whom 
these  duties  have  been  assigned,  rather  than  the  coroner,  to  take  further 
steps  in  the  investigation  of  the  death.  The  Commission  is  therefore  of 
the  opinion  that  those  portions  of  section  1 1  that  relate  to  the  delegation 
to  legally  qualified  medical  practitioners  should  be  retained  in  the  new 
Coroners  Act. 

The  Commission  does  not  concur  with  the  policy  of  this  section  as 
it  applies  to  provincial  judges.  Their  judicial  duties  make  it  inappro- 
priate for  them  to  be  given  responsibilities  under  the  new  Coroners  Act 
unless  it  is  absolutely  essential.8  Provincial  judges  should  not  be  subjected 
to  a  direction  from  a  coroner  that  they  must  take  possession  of  and  view 
a  body.  Nor  should  they  be  compelled  to  "make  such  investigation 
as  may  be  required  to  enable  the  coroner  to  determine  whether  an 
inquest  is  necessary  and  to  report  to  him".  As  was  pointed  out  in 
the  preceding  chapter,  the  performance  of  such  duties  by  a  provincial 
judge  would  thereafter  disqualify  that  judge  from  acting  in  a  judicial 


7 The  Coroners  Act,  of  necessity,  contains  terminology  that  has  a  particular  meaning  in 
law.  For  example,  section  22  of  the  act  requires  an  inquest  in  certain  circumstances 
where  a  person  dies  while  "in  custody".  The  question  of  when  a  person  who  is 
accompanied  by  a  police  officer  or  who  is  on  police  premises  can  be  said  to  be  "in 
custody"  is  understandably  a  difficult  concept  to  a  person  without  legal  training. 
This  section  of  the  act  has  created  police-coroner  problems  in  the  past.  The 
Provincial  Chief  Coroner  should,  in  all  such  cases,  whether  under  section  22  or  any 
other  section  of  the  act,  adopt  the  policy  of  seeking  an  immediate  opinion  from  the 
Department  of  Justice,  and  ensure  that  the  opinion  is  properly  disseminated 
to  all  provincial  coroners. 

8See,  e.g.,  this  Commission's  Report  on  Family  Law,  Part  II,  Marriage  (1970)  at  p.  57, 
where  it  was  recommended,  because  of  considerations  similar  to  those  stated  in  the 
text  above,  that  the  task  of  solemnization  of  marriage  no  longer  be  assigned  to 
provincial  judges. 
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capacity  in  the  same  case.  The  Commission  recommends  that  all 
references  to  provincial  judges  be  deleted  from  this  section  of  The 
Coroners  Act. 


2.  The  Coroner's  Powers  of  Investigation 

The  Coroners  Act  confers  no  express  powers  on  the  investigating 
coroner  to  enter  premises  or  to  inspect  articles  or  documents.  In  order 
to  exercise  these  powers,  the  coroner  must  rely  upon  The  Interpretation 
Act:9 

In  every  Act,  unless  the  contrary  intention  appears  .  .  .  where  power 
is  given  to  a  person,  officer  or  functionary  to  do  or  to  enforce  the 
doing  of  an  act  or  thing,  all  such  powers  shall  be  understood  to 
be  also  given  as  are  necessary  to  enable  the  person,  officer  or 
functionary  to  do  or  enforce  the  doing  of  the  act  or  thing  .... 

The  only  express  power  to  inspect  that  is  conferred  upon  coroners  is  found 
in  a  regulation  made  under  The  Public  Hospitals  Act:10 

[A]  coroner,  or  a  legally  qualified  medical  practitioner,  magistrate  or 
police  officer  so  authorized  in  writing  and  directed  by  a  coroner, 
may  inspect  and  receive  information  from  medical  records  and  may 
reproduce  and  retain  copies  therefrom  for  the  purposes  of  an 
inquest  or  to  determine  whether  an  inquest  is  necessary,  where 
the  coroner  has, 

(a)  issued  his  warrant  to  take  possession  of  the  body ; 

(b)  issued  his  warrant  for  an  inquest ;  or 

(c)  attended   at   the   hospital   to   view   the   body   and   make   an 
investigation  in  accordance  with  The  Coroners  Act. 

No  express  power  to  take  possession  of  real  evidence  is  conferred 
upon  the  coroner  in  any  act  or  regulation,  except  in  the  following 
narrow  circumstances  prescribed  under  The  Coroners  Act:11 

Where  a  coroner  has  issued  his  warrant  to  take  possession  of  the 
body  of  a  person  who  has  met  death  by  violence  in  a  wreck, 
the  coroner  may,  with  the  approval  of  the  supervising  coroner,  take 
charge  of  the  wreckage  and  place  one  or  more  constables  in  charge 
of  it  so  as  to  prevent  persons  from  disturbing  it  until  the  jury  at 
the  inquest  has  viewed  it  or  the  coroner  has  made  such  examination 
as  he  deems  necessary. 

The  scope  and  precise  meaning  of  this  section  is  unclear.     The  Com- 
mission's inquiries  addressed  to  the  police  and  the  coroners  have  dis- 


9The  Interpretation  Act,  R.S.O.  1960,  c.  191,  s.  27  (b). 
10O.  Reg.  102/66,  s.  13  (3),  made  under  The  Public  Hospitals  Act,  R.S.O.  I960,  c.  322,  as 

amended,  amending  section  41  of  Regulation  523,  R.R.O.,  1960. 
11  The  Coroners  Act,  as  amended,  s.  20  (1). 
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closed  that  they  are  unsure  as  to  its  purpose  and  doubtful  about  its 
usefulness. 

As  is  the  case  with  the  question  of  the  power  to  enter  and  inspect, 
the  power  to  take  possession  of  real  evidence,  if  it  exists  apart  from 
what  is  specifically  granted  by  this  section  of  The  Coroners  Act,  must 
be  an  implied  power. 

The  Commission  is  of  the  opinion  that  the  coroner's  powers  in  these 
areas  should  be  expressed  in  clear  and  unambiguous  language,  not  only 
for  the  purpose  of  furnishing  the  necessary  guidance  to  the  coroner 
and  others  who  will  exercise  powers  under  the  new  Coroners  Act,  but 
also  for  the  purpose  of  limiting  the  broad  and  non-specific  implied 
powers  now  vested  in  the  coroner  by  The  Interpretation  Act.  The  new 
Coroners  Act  should  contain  provisions  to  the  following  effect : 

1.  The  coroner  should  have  express  power  to  take  possession  of  a 
body  and  to  view  a  body  and  to  enter  and  inspect  the  place  or 
area  where  the  body  was  found,  and  any  place  from  which  the 
body  was  moved,  or  any  place  from  which  there  is  reasonable 
ground  to  believe  that  the  body  was  moved,  before  it  was 
found. 

2.  The  coroner  should  have  express  power  to  enter  and  inspect  the 
places  or  areas  in  which  the  deceased  person  was,  or  the  places 
or  areas  in  which  there  is  reasonable  ground  to  believe  that  the 
deceased  person  was,  prior  to  his  death,  if,  in  the  opinion  of 
the  coroner,  the  entry  and  inspection  of  such  places  or  areas  is 
necessary  for  the  purposes  of  the  investigation. 

3.  If  the  coroner  believes,  on  reasonable  and  probable  grounds, 
that  the  purposes  of  the  investigation  cannot  be  served  by 
proceeding  otherwise,  he  should  have  express  power  to  enter 
into  any  place  to  inspect  and  receive  information  from  any 
records  or  writings  relating  to  the  deceased  or  to  the  class  of 
persons  to  which  the  deceased  belonged,  and  to  reproduce  and 
retain  copies  therefrom,  where,  in  the  opinion  of  the  coroner,  the 
inspection  of  and  reception  of  information  from  such  records  or 
writings  and  the  reproduction  and  retention  of  copies  therefrom 
is  necessary  for  the  purposes  of  the  investigation. 

4.  If  the  coroner  believes,  on  reasonable  and  probable  grounds, 
that  the  purposes  of  the  investigation  cannot  be  served  by 
proceeding  otherwise,  he  should  have  express  power  to  seize 
anything  that  there  is  reasonable  ground  to  believe  is  material 
to  the  purposes  of  the  investigation  and  to  have  the  duty  to 
give  any  such  thing  into  the  custody  of  a  police  officer  designated 
by  the  coroner  to  detain,  taking  reasonable  care  to  preserve  it 
until  the  conclusion  of  the  investigation  or  the  inquest  as  the 
case  may  be.  The  coroner  should  thereupon  have  the  duty  to 
direct  that  the  thing  be  restored  to  the  person  from  whom  it 
was  taken  unless  the  coroner  or  the  custodian  is  authorized  or 
required  by  law  to  dispose  of  it  otherwise. 
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5.  The  coroner  should  be  able  to  appoint  a  legally  qualified  medical 
practitioner  or  a  police  officer  to  exercise  the  powers  set  out  in 
recommendation  1,  above,  for  the  purpose  of  enabling  the 
coroner  to  determine  whether  or  not  an  inquest  is  necessary. 

6.  If  the  coroner  believes,  on  reasonable  and  probable  grounds  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  be  able  to  appoint  in  writing,  a  legally 
qualified  medical  practitioner  or  police  officer  to  exercise  the 
powers  set  out  in  recommendations  2,  3  and  4,  above,  for  the 
purpose  of  enabling  the  coroner  to  determine  whether  or  not  an 
inquest  is  necessary,  subject  to  the  requirement  that  wherever 
the  exercise  of  those  powers,  or  any  of  them,  is  expressed  to 
be  conditional  upon  a  belief  or  opinion  of  the  coroner,  the 
person  appointed  should  not  be  able  to  proceed  in  the  absence 
of  a  specific  determination  by  the  coroner  in  each  instance  that 
the  requisite  belief  or  opinion  exists. 

7.  The  coroner  should  have  an  express  duty  to  exercise  close 
supervision  over  the  actions  of  persons  carrying  out  duties 
pursuant  to  an  appointment  by  the  coroner  under  the  provisions 

of  recommendations  5  and  6,  above. 

3.  Publicity  of  Investigations 

The  Royal  Commission  Inquiry  Into  Civil  Rights  made  the  following 
recommendation  :12 

Regulations  should  be  formulated,  placing  limitations  on  the  nature 
of  the  information  that  a  coroner  is  permitted  to  give  out  prior 
to  an  inquest. 

Two  matters  are  involved  in  considering  this  subject.  The  first 
relates  to  the  question  of  the  personal  conduct  of  the  coroner,  while 
the  second  has  to  do  with  the  question  of  formal  public  disclosure  of 
some  or  all  of  the  contents  of  the  coroner's  investigation  report. 

a.  The  conduct  of  the  coroner 

An  investigating  coroner  "is  performing  a  quasi- judicial  duty",  and  he 
makes  "decisions  that  not  only  affect  the  public  interest  but  the  private 
interests  of  individuals".13  The  coroner  is  empowered  under  law  to 
ascertain  the  existence  of  facts  and  to  draw  conclusions  therefrom  as  a 
basis  for  official  action.  This  power  is  vested  in  the  coroner  to  be 
employed  in  the  public  interest.  One  of  the  features  of  this  public 
interest  is  the  protection  of  the  individual  and  the  community  against 
activities  and  situations  that  can  cause  or  contribute  to  the  occurrence  of 
avoidable  fatalities.    Another  feature  is  the  protection  of  the  interests  of 

12 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  497. 
13M,atp.  488. 
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those  individuals  who  are  or  who  are  thought  to  be  connected  with  the 
death  against  the  heedless  or  arbitrary  actions  of  officials  who  exercise 
a  quantum  of  the  government  power. 

It  is  clear  that  on  occasion  coroners  will  be  confronted  with  situations 
that  can  be  nothing  else  than  the  results  of  unconscionable  disregard  for 
human  life.  Coroners'  investigations  will  also  disclose  many  instances  of 
negligence  and  gross  error  that  have  led  to  the  loss  of  life  and  which 
call  out  for  correction  and  redress.  Regardless  of  the  nature  of  the 
circumstances,  however,  it  cannot  be  over-emphasized  that,  in  his  capacity 
as  an  investigator,  the  coroner's  task  is  to  ascertain  facts  and  not  to 
pass  judgment  upon  the  activities  of  those  whose  behaviour  is  thereby 
called  into  question.  For  an  investigating  coroner  publicly  to  give  voice 
to  his  conclusions  as  to  the  propriety  of  the  conduct  of  the  principals  in- 
volved in  a  case,  regardless  of  the  nature  of  the  facts  involved,  would 
be  a  denial  of  due  process  of  law  to  anyone  whose  reputation,  ability,  pro- 
fessional standing  or  judgment  is  thereby  affected  or  impugned.  The 
investigating  coroner  is  not  an  instrument  for  dispensing  justice,  but  is 
rather  performing  an  official  preliminary  step  so  that  justice  may  be 
done. 

The  Royal  Commission  Inquiry  Into  Civil  Rights  made  the  following 
observation  on  this  matter:14 

It  is  inconsistent  with  [the  office  of  coroner]  that  [the  coroneif]  should 
make  statements  to  the  press  and  other  news  media  relative  to  the 
matter  under  investigation,  other  than  to  say  that  the  matter  has 
been  reported  to  the  coroner  and  that  an  inquest  will  or  will  not 
be  held.  Press  interviews  about  the  details  of  the  matters  under 
investigation  are  entirely  inconsistent  with  the  statutory  obligations 
of  a  coroner  and  his  oath  of  office.  Rules  governing  the  course  to  be 
followed  by  coroners  in  the  conduct  of  investigations  should  be 
clearly  laid  down. 

The  Commission  concurs  with  these  remarks,  and  is  of  the  opinion 
that  the  formulation  and  promulgation  of  a  definitive  policy  respecting 
this  aspect  of  the  coroner's  responsibilities  must  be  an  essential  feature 
of  the  coroner  system  as  that  system  is  envisaged  in  this  report.  After 
careful  consideration,  the  Commission  has  concluded  that  this  should  be 
accomplished  through  the  code  of  ethics  for  coroners.  The  Commission 
therefore  recommends  that  the  code  of  ethics  for  coroners  prescribe 
rules  clearly  setting  out  the  limitations  upon  public  discussion  by 
coroners  of  matters  ascertained  or  dealt  with  by  them  in  their  official 
rapacity  under  the  new  Coroners  Act.  Such  limitations  should  not, 
however,  be  framed  so  as  to  restrict  or  to  appear  to  restrict  coroners 
from  advocating  changes  in  the  law. 

b.  Public  disclosure  of  the  results  of  an  investigation 

When  the  coroner  completes  his  investigation,  he  is  required  to 
"forthwith  transmit  to  the  Crown  attorney  and  the  supervising  coroner 
a  signed  statement  setting  forth  briefly  the  result  of  the  investigation  ...  . " 15 

"Ibtd. 

lbThe  Coroners  Act,  as  amended,  ss.  12  (1)  and  13. 
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Along  with  this  statement,  the  coroner  is  also  required  to  set  out  the 
grounds  upon  which  he  has  determined  that  an  inquest  should  be  held,  if 
he  decides  that  one  is  required.16  The  Coroners  Act  contains  no  statement 
of  legislative  intent  as  to  whether  or  not  these  coroner's  investigative 
results  are  confidential  or  are  in  the  public  domain,  either  in  whole  or 
in  part. 

As  is  the  case  with  most  official  activities  that  are  continuously 
repeated,  the  documentation  involved  in  the  transmission  of  the  results 
of  the  investigation  has  been  reduced  to  a  matter  of  standard  forms. 
If  a  coroner  determines  that  an  inquest  is  unnecessary,  he  uses  a  "Form 
3 — Coroner's  Statement  To  Bury  The  Body  Of  A  Deceased  Person 
(Investigative  Report)."  If  the  coroner  decides  to  hold  an  inquest,  he 
employs  a  "Form  5 — Coroner's  Statement  Upon  Issuing  His  Warrant 
For  Holding  An  Inquest  (Investigation  Report — Where  Inquest  In- 
dicated)."17 Both  of  these  documents  contain  the  heading  "The  result 
of  my  investigation  is  as  follows:".  Given  this  format,  the  coroner's 
investigative  results  must  necessarily  be  a  mixture  of  facts,  his  own 
opinions  and  conclusions  and  the  opinions  and  allegations  of  others. 
In  many  cases,  it  would  undoubtedly  do  a  great  deal  of  harm  to  make 
such  a  report  public,  and  it  is  the  present  policy  within  the  coroner 
system  not  to  do  so. 

Notwithstanding  this,  there  is  a  public  interest  involved  that  requires 
that  the  basic  facts  surrounding  a  death  be  made  known.  These  are  the 
identity  of  the  deceased,  and  the  coroner's  determination  of  how,  when, 
where  and  by  what  means  the  person  came  to  his  death,  together  with  the 
report  of  the  post  mortem  examination  where  done,  and  any  other 
objective  analyses  that  have  been  ordered  by  the  investigating  coroner. 
The  ascertainment  of  these  matters,  in  the  public  interest,  is  the  raison 
d'etre  of  the  coroner  system,  and  the  Commission  is  of  the  opinion  that 
it  is  wrong  in  principle  to  treat  them  in  the  same  manner  as,  for 
example,  a  police  report  into  the  death,  a  statement  of  the  suspicions 
of  an  acquaintance  or  neighbour  of  the  deceased,  or  the  coroner's 
opinions  as  to  the  legal  responsibility  of  any  persons  connected  with 
the  death. 

The  Commission  therefore  recommends  that  new  forms  to  replace 
present  forms  3  and  5  be  prescribed  for  use  by  coroners,  by  a  schedule  to 
the  new  Coroners  Act.  These  forms  should  be  in  two  parts,  one  of 
which  would  be  available  for  public  inspection  as  well  as  being  trans- 
mitted to  the  Crown  attorney  and  to  the  Provincial  Chief  Coroner. 
The  second  part  would  also  go  to  these  same  officers,  but  would  not 
be  made  available  to  the  public,  unless  otherwise  ordered  by  the 
Minister  of  Justice  and  Attorney  General.  The  portion  of  the  coroner's 
investigation  report  that  would  be  available  to  the  public  should  be  set 
out  in  these  forms  as  including : 

a.  the  identity  of  the  deceased  and  the  coroner's  findings  of  fact 
as  to  how,  when,  where  and  by  what  means  the  person  came 
to  his  death ; 


16/^.,s.  13. 

17 The  format  of  these  documents  is  not  prescribed  in  The  Coroners  Act  or  any  of  the 


Schedules  thereto. 
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b.  the  pathologist's  report,  where  done ; 

c.  the  reports  of  any  other  examinations  or  analyses  of  the  body 
ordered  by  the  coroner ;  and 

d.  the  coroner's  statement  as  to  whether  or  not  an  inquest  has 
been  ordered. 

The  second  portion  of  the  coroner's  investigation  report  would  include  any 
matters  that  fall  outside  of  the  above-listed  categories  that  the  coroner 
determines  should  be  a  part  of  the  official  investigation  report. 

4.  Mandatory  Investigations 


The  Commission  concurs  with  the  policy  of  mandatory  coroners' 
investigations  in  relation  to  deaths  occurring  in  the  classes  of  institutions 
set  out  in  section  21  of  The  Coroners  Act.16  The  Commission  recom- 
mends that  the  regulations  made  under  each  of  the  acts  listed  in  that 
section  should  restate,  for  the  guidance  of  persons  in  charge  of  the 
specified  institutions,  the  provision  of  The  Coroners  Act  that  requires 
that  immediate  notice  be  given  to  the  coroner  in  the  event  of  the 
death  of  a  resident  or  patient  therein.  In  addition,  regulations  should 
be  made  under  all  of  the  acts  set  out  in  section  21,  requiring  that  a 
formal  record  be  kept  of  such  notice.19 

In  1960,  the  Report  of  the  Committee  Appointed  to  Study  the  Coroners 
System  in  Ontario  recommended  that  "all  deaths  associated  with  pregnancy 
should  be  carefully  investigated  by  a  coroner",20  and  an  appropriate 
amendment  was  accordingly  made  to  section  7  of  The  Coroners  Act.21 
The  Commission  recommends  that  The  Maternity  Boarding  Houses  Act22 
be  added  to  the  list  of  statutes  now  set  out  in  section  21,  in  order  to 
ensure  that  the  policy  relating  to  investigation  of  deaths  associated  with 
pregnancy  is  fully  effective. 

A   second  change  that  should  be  made   to  section   21   relates  to 
th(   provision  therein  that  requires  notice  to  the  coroner  in  the  event 
death  of  a  resident  or  in-patient  at23 

a  hospital,  institution  or  home  established  or  approved  under  The 
Mental  Hospitals  Act,  or  a  detention  unit,  examination  unit  or 
observation  unit  in  a  public  hospital  approved  under  that  Act  .... 


■  See  text  accompanying  note  2,  chapter  6,  supra. 

"The  acts  mentioned  in  section  21  under  which  the  Commission  has  not  been  able  to 

discover  any  regulations  requiring  the  making  of  a  formal  record  of  notice  to  the 

coroner  are  listed  in  note  19,  chapter  4,  supra. 
20 Silk,  Report  of  the  Committee  Appointed  to  Investigate  the  Coroners'  System  in  Ontario 

at  p.  3  (Final  Report)  1960. 
21  The  Coroners  Amendment  Act,  1960-61,  S.O.  1960-61,  c.  12,  s.  3,  adding  to  section  7 

the  requirement  of  notice  to  the  coroner  in  the  event  of  death  "during  pregnancy 

or    following    pregnancy    in    circumstances    that    might    reasonably    be   attributable 

thereto  ..." 
"The  Maternity  Boarding  Houses  Act,  R.S.O.  1960,  c.  231,  as  amended. 
"The  Coroners  Act,  as  amended,  s,  21  (g). 
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These  listed  facilities  are  all  now  classified  as  "psychiatric  facilities" 
under  The  Mental  Health  Act,  1967.24,  Section  21  should  therefore  be 
amended  to  reflect  this  change. 

As  a  general  matter,  the  Commission  adds  that  section  21  should 
be  kept  under  review,  and,  as  new  developments  arise  in  provincial 
institutions  with  functions  similar  to  those  of  the  institutions  listed  under 
section  21,  appropriate  amendments  should  be  made  to  the  new  Coroners 
Act25 

Recommendations 

The  Commission  recommends  that : 

In  relation  to  the  coroner's  powers  of  investigation  and  delegation 
of  these  powers,  the  new  Coroners  Act  contain  provisions  to  the 
following  effect : 

1 .  The  coroner  should  have  express  power  to  take  possession  of  a  body 
and  to  view  a  body  and  to  enter  and  inspect  the  place  or  area 
where  the  body  was  found,  and  any  place  from  which  the  body 
was  moved,  or  any  place  from  which  there  is  reasonable  ground 
to  believe  that  the  body  was  moved,  before  it  was  found. 

2.  The  coroner  should  have  express  power  to  enter  and  inspect  the 
places  or  areas  in  which  the  deceased  person  was,  or  the  places 
or  areas  in  which  there  is  reasonable  ground  to  believe  that  the 
deceased  person  was,  prior  to  his  death,  if,  in  the  opinion  of  the 
coroner,  the  entry  and  inspection  of  such  places  or  areas  is 
necessary  for  the  purposes  of  the  investigation. 

3.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  enter  into  any  place 
to  inspect  and  receive  information  from  any  records  or  writings 
relating  to  the  deceased  or  to  the  class  of  persons  to  which  the 
deceased  belonged,  and  to  reproduce  and  retain  copies  therefrom, 
where,  in  the  opinion  of  the  coroner,  the  inspection  of  and  reception 
of  information  from  such  records  or  writings  and  the  reproduction 
and  retention  of  copies  therefrom  is  necessary  for  the  purposes  of 
the  investigation. 

4.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  seize  anything  that 
there  is  reasonable  ground  to  believe  is  material  to  the  purposes  of 
the  investigation  and  to  have  the  duty  to  give  any  such  thing 


2*The  Mental  Health  Act,  1967,  S.O.  1967,  c.  51. 

25The  Children's  Mental  Health  Centres  Act,  1968-69  is  a  good  example  of  this  point. 
If  institutions  providing  in-patient  or  residential  care  for  mentally  disordered  children 
are  established  under  this  act,  then  consideration  should  be  given  to  including 
this  act  among  those  listed  in  section  21  of  The  Coroners  Act. 
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into  the  custody  of  a  police  officer  designated  by  the  coroner  to  detain, 
taking  reasonable  care  to  preserve  it  until  the  conclusion  of  the 
investigation  or  the  inquest  as  the  case  may  be.  The  coroner  should 
thereupon  have  the  duty  to  direct  that  the  thing  be  restored  to  the 
person  from  whom  it  was  taken  unless  the  coroner  or  the  custodian 
is  authorized  or  required  by  law  to  dispose  of  it  otherwise. 

5.  The  coroner  should  be  able  to  appoint  a  legally  qualified  medical 
practitioner  or  a  police  officer  to  exercise  the  powers  set  out  in 
recommendation  1 ,  above,  for  the  purpose  of  enabling  the  coroner  to 
determine  whether  or  not  an  inquest  is  necessary. 

6.  If  the  coroner  believes,  on  reasonable  and  probable  grounds  that  the 
purposes  of  the  investigation  cannot  be  served  by  proceeding  other- 
wise, he  should  be  able  to  appoint  in  writing,  a  legally  qualified 
medical  practitioner  or  police  officer  to  exercise  the  powers  set  out 
in  recommendations  2,  3  and  4,  above,  for  the  purpose  of  enabling 
the  coroner  to  determine  whether  or  not  an  inquest  is  necessary, 
subject  to  the  requirement  that  wherever  the  exercise  of  those 
powers,  or  any  of  them,  is  expressed  to  be  conditional  upon  a 
belief  or  opinion  of  the  coroner,  the  person  appointed  should  not  be 
able  to  proceed  in  the  absence  of  a  specific  determination  by  the 
coroner  in  each  instance  that  the  requisite  belief  or  opinion  exists. 

7 .  The  coroner  should  have  an  express  duty  to  exercise  close  super- 
vision over  the  actions  of  persons  carrying  out  duties  pursuant  to 
an  appointment  by  the  coroner  under  the  provisions  of  recom- 
mendations 5  and  6,  above. 

In  relation  to  publicity  of  investigations: 

8.  The  code  of  ethics  for  coroners  prescribe  rules  clearly  setting  out 
the  limitations  upon  public  discussion  by  coroners  of  matters 
ascertained  or  dealt  with  by  them  in  their  official  capacity  under 
the  new  Coroners  Act. 

9.  The  limitations  referred  to  in  recommendation  8,  above,  should  not 
be  framed  so  as  to  restrict  or  appear  to  restrict  coroners  from 
advocating  changes  in  the  law. 

10.  Two-part  forms  be  prescribed  by  a  schedule  to  the  new  Coroners 
Act  for  the  reporting  of  the  results  of  an  investigation,  in  which 
one  part  is  designated  as  being  available  to  the  public,  including 
these  items  of  information : 

a.  the  identity  of  the  deceased  and  the  coroner' s  findings  of  fact 
as  to  how,  when,  where  and  by  what  means  the  person 
came  to  his  death ; 

b.  the  pathologist' s  report,  where  done ; 

c.  the  reports  of  any  other  examinations  or  analyses  of  the 
body  ordered  by  the  coroner ;  and 
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d.  the  coroner's  statement  as  to  whether  or  not  an  inquest  has 
been  ordered. 

In  relation  to  mandatory  investigations : 

//.  The  regulations  made  under  each  of  the  acts  listed  in  the  section 
of  the  new  Coroners  Act  that  corresponds  to  present  section  21 
restate  the  provision  of  The  Coroners  Act  that  requires  that  imme- 
diate notice  be  given  to  the  coroner  in  the  event  of  the  death  of  a 
resident  or  patient  in  one  of  the  specified  institutions. 

12.  The  regulations  made  under  each  of  the  acts  referred  to  in  recom- 
mendation 11,  above,  require  that  a  formal  record  be  kept  of  the 
notice  to  the  coroner  in  the  event  of  the  death  of  a  resident  or 
patient  in  one  of  the  specified  institutions. 

13.  The  Maternity  Boarding  Houses  Act  be  added  to  the  list  of  statutes 
in  the  section  in  the  new  Coroners  Act  that  corresponds  to  present 
section  21 . 

14.  That  the  terminology  employed  in  present  section  21  (g)  be  changed 
to  reflect  the  classification  of  "psychiatric  facility"  as  that  term  is 
used  in  The  Mental  Health  Act,  1967,  S.O.  1967,  c.  51. 


87 

CHAPTER  13 

THE  CORONER'S  INQUEST 


The  coroner's  inquest  is  a  common  law  tribunal,  sometimes  re- 
ferred to  as  the  "coroner's  court".  Assuming  the  implementation  of  the 
Commission's  recommendation  that  all  the  common  law  that  is  within 
provincial  jurisdiction  relating  to  coroners  or  the  coroner  system  be 
repealed,1  the  constitution  of  the  "court"  will  be  abolished.2  The 
Commission  proposes  that  in  its  place,  the  coroner's  inquest  should 
become  a  provincial  form  of  public  inquiry  into  deaths,  governed  by 
procedural  rules  prescribed  by  the  Provincial  Legislature.  The  inquest 
in  its  new  form  will  have  the  object  of  ascertaining  facts  and,  where 
appropriate,  making  recommendations  for  the  purposes  of  informing 
the  public  of  the  circumstances  of  the  death  and  preventing  or  reducing 
the  incidence  of  similar  future  fatalities.  The  new  Coroners  Act  and  the 
general  law  relating  to  provincial  public  inquiries,  rather  than  the 
common  law  relating  to  coroners,  will  serve  to  provide  the  legal  and 
conceputal  basis  for  coroners'  inquests. 

1.  Basic  Features  of  the  Inquest 


Despite  its  legal  classification  as  a  "court",  the  inquest  has  always 
been  characterized  by  features  that  are  not  found  in  any  other  common 
law  court.  There  are  no  parties  to  an  inquest  and  no  person  can  be  said 
to  be  an  accused  or  a  defendant.  Its  form  is  inquisitorial  rather  than 
accusatorial,  although,  unlike  a  true  inquisitorial  proceeding,  a  jury 
rather  than  the  presiding  officer  is  employed  to  decide  questions  of 
fact.3 

The  product  of  the  inquest  is  an  "inquisition"  or,  in  common 
parlance,  a  jury  verdict,  containing  findings  of  facts  and  possibly, 
depending  upon  the  circumstances,  recommendations,  allegations  of 
unlawful  homicide,  allegations  of  negligent  behaviour,  and  statements 
exonerating  persons  suspected  of  causing  or  contributing  to  the  death. 
No  judgment  or  order,  properly  so  called,  is  made  by  the  coroner's 
court.  The  verdict  of  a  coroner's  jury  cannot  be  characterized  as 
having  any  effect  in  rem,  nor  could  it  have  any  effect  in  personam, 
except  in  those  few  cases  that  require  the  coroner,  pursuant  to  the 
Criminal  Code,  to  order  that  a  person  alleged  by  the  jury  to  have 
committed  murder  or  manslaughter  be  taken  into  custody  or  enter 
into  a  recognizance.4  The  verdict  of  an  inquest  jury  could  not  be 
said  to  be  capable  of  raising  the  doctrine  of  res  judicata  in  any  sub- 
sequent proceeding.5    Notwithstanding  this  lack  of  conclusiveness,  as  a 


Recommendation  No.  1,  chapter  7,  supra. 

%I.e.,  under  the  exclusive  provincial  jurisdiction  in  relation  to  "the  constitution  ...  of 

provincial  courts  .  .  ."  in  section  92  (14)  of  The  B.N. A.  Act,  1867.    See  also  The  B.N. A. 

Act,  1867,  section  129. 

3See  generally,  Plucknett,  A  Concise  History  of  the  Common  Law  at  p.  123  (5th  ed.  1956). 
4The  Criminal  Code,  S.C.  1953-54,  c.  51,  as  amended,  s.  448  (1)  (b). 
5The  doctrine  of  res  judicata  presupposes  the  existence  of  parties,  defined  issues  and  a 

judgment  or  order  of  a  court.    See  11  C.E.D.  (Ont.)  (2d  ed.)  at  pp.  537-554. 
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question  of  strict  law,  the  jury  verdict  can  usually  be  said  to  settle 
matters  in  the  eyes  of  the  community,  and  is  also  often  accepted  by 
persons  whose  rights  depend  upon  the  circumstances  under  which  the 
death  occurred,  as  the  basis  for  ordering  their  affairs. 

No  person  has  a  right  to  counsel  at  an  inquest,  and  the  rules  of 
natural  justice  are  said  not  to  apply.6  At  common  law,  the  coroner 
and  the  jurors  have  the  right  to  examine  or  cross-examine  witnesses.7 
The  Coroners  Act  extends  this  right  to  the  Crown  attorney  and  to  any 
counsel  representing  the  Minister  of  Justice  and  Attorney  General.8 
The  Canada  Evidence  Act  applies  to  coroners'  inquests,9  but  it  is  both 
a  matter  of  accepted  practice  and  a  matter  that  has  been  commented  upon 
with  approval  by  the  courts  that  the  strict  rules  of  evidence  are  not 
applied  by  coroners.10 

Witnesses  can  be  compelled  to  appear  at  inquests  and  can  be 
compelled  to  testify.11  The  coroner  has  the  power  under  The  Coroners 
Act  to  fine  witnesses  for  non-attendance  or  for  refusing  to  give  evidence,12 
to  fine  jurors  for  non-attendance,13  and  to  commit  for  contempt  or  for 
failure  to  pay  a  fine.14  Jurors  are  often  required  to  enter  into  recogni- 
zances upon  adjournments,  binding  them  to  reappear  when  the  inquest 
is  reconvened.  The  act  is  silent  on  this  point,15  but  the  power  to  cause 
a  person  to  enter  into  a  recognizance  is  a  common  law  attribute  of  a  court  of 
record.16 

An  inquest  is  not  necessarily  a  public  hearing,  and  the  coroner  has 
the  right  at  common  law  to  exclude  or  admit  persons  as  he  sees  fit.17 

2.  The  Question  of  Standing  at  an  Inquest 

Since  there  are  no  parties  to  an  inquest,  there  is  no  a  priori  answer 
to  the  question  of  who  should  be  notified  of  the  hearing,  who  should 
have  a  right  to  be  heard,  who  should  be  able  to  be  represented  by 
counsel,  or  to  whom  should  accrue  any  of  the  other  procedural  rights 
and  safeguards  that  should  constitute  essential  features  of  the  modern 
inquest. 


«Wolfe  v.  Robinson,  [19621  O.R.  132  (Ont.  C.A.). 

7  Johnson,  Coroner's  Inquests  and  Investigations  at  p.  38,  (2d  ed.  1935). 

*The  Coroners  Act,  as  amended,  s.  24. 

*R.  v.  Barnes  (1921),  49  O.L.R.  374  (Ont.  C.A.). 

10Re  Huston  (1922),  52  O.L.R.  444  (Ont.  C.A.).  See  also  Wood,  Discovering  the  Ontario 
Inquest,  5  Osg.  H.L.J.  243  at  p.  257  (1967). 

uThe  Coroners  Act,  as  amended,  s.  25  (2). 

1%Ibid. 

"Id.,  s.  26  (2). 

"Id.,  ss.  25  (2)  and  41. 

16 Section  35  of  The  Coroners  Act  refers  to  the  coroner's  duty  to  return  recognizances 
to  the  Crown  attorney,  but  the  act  does  not  prescribe  the  circumstances  under  which 
a  recognizance  must  be  entered  into.  Under  the  Criminal  Code,  the  coroner  is  given 
the  express  power  to  "direct  the  person  [alleged  to  have  committed  murder  or  man- 
slaughter] to  enter  into  a  recognizance  .  .  .  ."  supra,  note  4  and  accompanying  text. 

16  2  Blackstone  Comm.  341. 

17  Boys,  A  Practical  Treatise  on  the  Office  and  Duties  of  Coroners  at  p.  156  (5th  ed.  1940). 
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In  England,  with  respect  to  the  right  to  examine  witnesses  at  an 
inquest,  standing  which  is  in  some  respects  equivalent  to  that  of  a 
party  before  a  court  is  conferred  upon  "any  person  who  in  the  opinion  of 
the  coroner  is  a  properly  interested  person."18  The  Royal  Commission 
Inquiry  Into  Civil  Rights  recommended  giving  this  right,  among  others, 
to  "persons  who,  in  the  opinion  of  the  presiding  officer,  are  sub- 
stantially and  directly  interested"  in  the  inquest.19  The  Commission 
is  of  the  opinion  that  the  formula  recommended  by  this  Royal  Com- 
mission is  the  appropriate  way  in  which  to  determine  who  should  have 
standing  at  an  inquest.  The  consequences  that  should  follow  from 
such  a  determination  are  set  out  below. 


3.  Notice 


There  is  a  provision  in  the  standard  form  "Coroner's  Warrant  for  Hold- 
ing an  Inquest",20  which  is  addressed  to  the  coroner's  constable,  that 
commands  the  constable  to  "notify  next-of-kin  of  date,  time  and  place 
of  inquest."  Although  notice  to  next-of-kin  is  not  required  by  The 
Coroners  Act,  it  is  given  as  a  matter  of  routine.  The  Commission  is  of  the 
view  that  the  same  technique  should  be  adopted  for  giving  notice  to  all 
persons  who  are  not  summoned  as  witnesses,  but  who,  in  the  opinion  of 
the  coroner,  as  a  result  of  his  investigation,  are  persons  who  have  a 
substantial  and  direct  interest  in  the  inquest — i.e.,  those  persons  with 
standing,  as  defined  in  the  preceding  section  of  this  chapter.21  The 
Commission  recommends  that  this  be  done  by  regulation  under  the  new 
Coroners  Act.  In  reaching  this  conclusion,  the  Commission  concurs 
with  the  following  recommendation  of  the  Royal  Commission  Inquiry 
Into  Civil  Rights  :22 

The  parties  who  will  be  affected  by  a  decision  should  have  an 
opportunity  to  attend  a  hearing  and  be  heard. 

4.  Summonses  to  Witnesses  and  Production  of  Documents 

The  Royal  Commission  Inquiry  Into  Civil  Rights  recommended:23 

Tribunals  should  have  power  to  issue  subpoenas  for  the  attendance 
of  witnesses  and  the  production  of  documents.  Subpoenas  with 
respect  to  proceedings  before  tribunals  should  not  be  issued  out  of 
the  Supreme  Court  or  any  other  court.  They  should  be  signed  by  an 
officer  of  the  tribunal. 


"Coroners  Rules,  1953  (S.I.  1953,  No.  205),  R.  16. 

"Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  497. 

10 Designated  as  standard  "Form  4". 

11 A  policy  similar  to  the  views  of  the  Commission  is  found  in  the  English  Coroner's  Rules, 
1953,  supra,  note  18.  Rule  19  reads:  "Any  person  whose  conduct  is  likely  in  the 
opinion  of  the  coroner  to  be  called  in  question  at  an  inquest,  shall,  if  not  duly  summoned 
to  give  evidence  at  the  inquest,  be  given  reasonable  notice  of  the  date,  hour  and  place 
at  which  the  inquest  will  be  held." 

MRoyal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  213. 

tsId.  at  p.  214. 
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At  present,  The  Coroners  Act  confers  upon  the  coroner  "the  same 
power  to  issue  summonses  to  witnesses,  to  enforce  their  attendance 
and  to  punish  for  non-attendance  or  refusing  to  give  evidence  as  is 
possessed  by  the  Supreme  Court."24  The  coroner  is  directed  to  summon 
to  attend  an  inquest  "such  persons  as  he  deems  advisable  or  as  are 
directed  by  the  supervising  coroner,  the  Crown  attorney  or  the  counsel 
for  the  Attorney  General."25 

The  Commission  recommends  that  the  coroner  be  given  the  power 
to  require  that  a  person  attend  an  inquest  pursuant  to  a  summons, 
give  evidence  on  oath,  and  produce  in  evidence  any  documents  or 
things  that  are  relevant  to  the  subject  matter  of  the  inquest  that  may 
be  specified  by  the  coroner.  The  new  Coroners  Act  should  not  define 
the  coroner's  powers  in  these  areas  through  the  use  of  any  formula 
that  confers  upon  the  coroner  the  same  powers  as  are  possessed  by 
the  Supreme  Court. 

The  summons  now  used  by  coroners  to  compel  attendance  at  an 
inquest  is  a  standard  form,26  but  its  format  is  not  prescribed  by  The 
Coroners  Act.  The  person  summoned  is  informed  by  this  document 
that  he  is  to  appear  personally  before  the  coroner  at  an  inquest  upon 
the  body  of  a  named  deceased  person,  "to  give  evidence  touching  the 
death,  and  there  produce  all  documents  and  articles  which  you  have 
under  your  care,  control  or  in  your  possession  relating  to  this  death." 
The  summons  is  signed  by  the  coroner.  This  standard  form,  if  properly 
prepared,  will  convey  sufficient  information  as  to  the  identity  of  the 
person  summoned,  and  the  date,  time,  place  and  subject  matter  of  the 
inquest. 

The  Commission  concurs  with  the  view  of  the  Royal  Commission  In- 
quiry Into  Civil  Rights  that  proper  procedure  requires  the  existence  of  a 
statutory  form  of  summons,  containing  a  certain  minimum  of  informa- 
tion for  the  witness,  against  which  the  summons  received  by  the 
witness  can  be  verified.27  It  is  therefore  recommended  that  the  form  of 
the  summons  to  be  used  for  an  inquest  be  prescribed  by  a  schedule 
to  the  new  Coroners  Act.  In  addition  to  the  information  contained 
in  the  present  form  of  summons  used  by  coroners,  it  is  recommended 
that  the  witness  should  be  informed  that  he  is  summoned  "to  give 
evidence  on  oath".28 

The  Commission  recommends  that  the  summons,  rather  than  reading 
"there  produce  all  documents  and  articles  which  you  have  under  your 
care,  control  or  in  your  possession  relating  to  this  death"  should  state 
the  requirement:  "to  bring  with  you  and  produce  at  the  time  and 
place...",  with  a  space  following  these  words.29  The  coroner  should 
always  specify  in  the  space  so  provided,  with  as  much  precision  as 


2*The  Coroners  Act,  as  amended,  s.  25  (2). 

25/rf.,s.  25(1). 

26 The  "Coroners  Summons  to  a  Witness"  is  designated  as  standard  "Form  8". 

27The  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  pp.  403-04. 

28See,  e.g.,  the  "Summons  to  a  Witness  before  the  Ontario  Highway  Transport  Board", 

R.R.O.  1960,  Reg.  464,  Form  1. 
29Ibid. 
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possible,  just  what  documents  and  things  should  be  brought  and  produced 
by  the  person  summoned. 

The  Commission  also  recommends  that  the  new  form  of  summons 
contain  a  brief  notation  as  to  the  possible  consequences  should  the  person 
summoned  fail  to  comply  with  any  of  its  requirements.30  The  coroner's 
powers  to  punish  for  non-attendance  and  for  refusal  to  give  evidence 
will  be  discussed  in  a  subsequent  section  of  this  chapter. 

5.  A  Public  Hearing 

The  Royal  Commission  Inquiry  Into  Civil  Rights  stated  that  "an 
inquest  is  essentially  a  public  inquiry  and  the  public  has  a  right  to 
know  on  what  evidence  the  findings  of  a  coroner's  jury  is  based."31 
This  Royal  Commission  thoroughly  canvassed  the  considerations  that 
bear  upon  the  question  of  whether  an  inquest  should  be  a  public  or 
closed  hearing.32    It  made  the  following  recommendation  :33 

Inquests  should  be  held  in  public  except  where  national  security 
may  be  violated. 

The  Commission  fully  concurs  in  this  view,  and  so  recommends. 

6.  The  Right  to  be  Heard 

The  right  to  be  heard  is  a  basic  component  of  the  concept 
of  natural  justice,  finding  its  expression  in  the  maxim  "audi  alteram 
partem."  It  is  closely  related  to  the  questions  of  standing  and  notice, 
dealt  with  above. 

The  most  obvious  instance  in  which  there  can  be  said  to  be  a 
right  to  be  heard  exists  when  there  is  a  dispute  between  parties  to  be 
determined  before  a  tribunal.  In  such  cases,  "the  deciding  authority  is 
under  an  implied  duty  to  listen  fairly  to  both  sides."34  However,  as 
was  stated  by  the  Ontario  Court  of  Appeal,  a  coroner's  inquest35 

is  not  an  adjudication  of  rights  affecting  either  person  or  property. 
There  are  not  'two  sides'  to  an  issue  before  the  coroner  in  the 
sense  in  which  there  are  two  or  more  parties  before  a  judge  or 
other  functionary  conducting  a  judicial  proceeding  .  .  .  which  will  lead 
to  a  determination  of  questions  affecting  either  the  litigant's  person 
or  his  purse. 

As  a  matter  of  formal  law,  this  description  of  the  inquest  is  correct, 
and  was  the  basis  for  the  statement  by  the  Ontario  Court  of  Appeal  that 
"the  investigation   [sic]  entered  upon  and  conducted  by  a  coroner  is 


30See  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  pp.  430-31. 

"Id.  at  p.  493. 

"Id.  at  pp.  492-94. 

"Id.  at  p.  497. 

84  De  Smith,  Judicial  Review  of  Administrative  Action  at  p.  143,  (2d  ed.  1968). 

"Wolfe  v.  Robinson,  [1962]  O.R.  132  at  p.  136  (Ont.  C.A.). 
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not  a  hearing  of  such  a  character  as  to  make  applicable  to  the  pro- 
ceedings the  maxim  audi  alteram  partem."™  This  view  coincides  with 
the  observation  by  De  Smith  that  the  courts  have  tended  to  assume 
that  a  duty  to  observe  the  rules  of  natural  justice  arose  only  in  those 
cases  where  the  tribunal  was  "under  a  statutory  duty  to.  .  .conduct  an 
inquiry  in  a  'triangular'  situation  with  two  other  contending  parties  before 
it..  .  ,"37 

None  of  this  is  any  answer  to  the  question  as  to  whether  there 
should  be  some  right  to  be  heard  at  a  coroner's  inquest.  Whether  a 
statutory  duty  to  hear  the  submissions  of  persons  with  a  substantial 
and  direct  interest  in  an  inquest  should  exist  in  the  new  Coroners  Act 
is  a  different  matter  from  the  result  decreed  by  the  present  state  of 
the  law  in  the  absence  of  such  a  duty. 

After  carefully  considering  this  question,  the  Commission  concludes 
that  it  would  be  desirable  to  place  a  statutory  duty  upon  the  presiding 
officer  at  an  inquest  to  afford  the  right  to  be  heard  to  such  persons  and 
under  such  circumstances  as  are  appropriate,  considering  the  nature  of  the 
forum  and  the  type  of  matters  that  are  dealt  with  at  an  inquest.38 

It  is  recognized  that  the  principle  behind  audi  alteram  partem  is 
not  always  applicable  to  "everyone  who  decides  anything",39  and  it  will 
not  always  be  applicable  in  every  inquest.  The  implementation  of  the 
right  to  be  heard  depends  upon  whether  considerations  of  fairness  and 
the  interest  in  determining  the  truth  require  that  some  person  who 
has  not  been  called  as  a  witness  be  given  the  opportunity  to  participate 
in  the  hearing.  In  the  context  of  the  inquest,  the  Commission  recommends 
that  the  right  to  be  heard  be  vested  in  persons  with  standing,  as 
hereinbefore  defined.  Such  a  person,  in  the  words  of  the  Royal  Commission 
Inquiry  Into  Civil  Rights,  should  have  the  right  "to  call,  examine  and 
cross-examine  witnesses"  subject  to  the  power  of  the  "presiding  officer 
to  limit  these  rights  where  it  appears  they  are  vexatiously  exercised  or 
beyond  what  is  reasonably  necessary."40 

It  would  be  very  difficult  to  attempt  to  define  in  advance  the 
circumstances  under  which  a  coroner  should  find  that  a  person 
exercising  the  right  to  be  heard  was  acting  either  "vexatiously"  or  was 
going  "beyond  what  is  reasonably  necessary."  However,  it  can  be 
said  that  an  inquest  is  not  a  forum  for  inquiring  into  matters  that 
are  not  concerned  with  the  identity  of  the  deceased,  and  how,  when, 
where  and  by  what  means  he  came  to  his  death.  Therefore,  one  basic 
guideline  for  the  presiding  officer  should  be  the  matter  of  relevance  to 
these  questions.     The  existence  of  a  strong  interest  in  a  person  with 


MIbid.  In  using  the  term  "investigation"  the  Court  of  Appeal  obviously  meant  "inquest". 

37  De  Smith,  op.  cit.  supra,  note  34  at  p.  151. 

88  See  the  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  491: 
"There  are  no  rules  or  regulations  that  give  those  affected  by  the  proceedings  any  right 
to  be  heard  and  there  is  no  legal  right  to  be  heard.  This  we  think  is  wrong  and  our  view 
is  shared  by  many  coroners  including  the  Supervising  Coroner." 

89 De  Smith,  op.  cit.  supra,  note  34  at  p.  143. 

40 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  497. 
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standing  to  go  into  matters  that  are  collateral  to  these  questions  or  to 
open  up  new  areas  would  at  times  be  understandable,  but  it  does  not 
follow  that  any  statutory  right  to  be  heard  thereon  should  be  conferred. 

Another  factor  that  should  be  considered  by  the  presiding  officer 
in  determining  what  limits  to  place  upon  this  right  is  the  question  of 
whether  the  propriety  of  the  conduct  of  the  person  seeking  to  exercise 
it  has  been  called  into  question  by  evidence  presented  at  the  inquest. 
As  between  persons  with  a  "substantial  and  direct  interest  in  the  inquest," 
there  can  be  significant  variations.  The  latitude  to  be  afforded  to  a  person 
with  the  right  to  be  heard  may  often  prove  to  be  a  function  of  the  degree 
to  which  that  person's  interests  may  be  adversely  affected  by  the  finding 
of  the  jury. 

A  third  matter  which  must  be  considered  in  this  connection  is 
that  the  presiding  officer  should  limit  the  exercise  of  the  recommended 
right  in  any  case  where  it  is  improperly  exploited  in  the  pursuit  of 
possible  civil  rights  of  action  arising  out  of  the  facts  surrounding  the 
death.  A  witness  who  is  examined  or  cross-examined  by  a  person  with 
standing  at  an  inquest  will  be  acting  under  compulsion  of  law.  It 
would  be  a  grave  misuse  of  that  compulsion  to  allow  the  inquest  to  be 
used  as  an  instrument  of  convenience  for  prosecuting  matters  that 
should  properly  form  the  subject  matter  of  subsequent  litigation.  The 
evidence  sought  must  have  probative  value  in  relation  to  the  questions 
that  the  inquest  jury  must  answer.41 

The  formula  recommended  by  the  Royal  Commission  Inquiry  Into 
Civil  Rights  does  not  compel  any  person  to  be  sworn  as  a  witness  at 
the  call  of  the  person  with  standing.  The  only  power  to  do  so  should 
be  vested  in  the  presiding  officer.  If  a  witness  called  by  a  person 
with  standing  did  not  voluntarily  submit  to  being  sworn,  then  it  would 
be  for  the  presiding  officer  to  decide  whether  the  vindication  of  the  right 
to  be  heard  required  that  the  witness  be  compelled  to  be  sworn,  or 
whether  the  request  of  the  person  with  standing  either  went  beyond 
what  was  reasonably  necessary,  or  was  being  made  vexatiously.42 

The  Commission  therefore  recommends  that  any  person  with  stand- 
ing at  an  inquest  should  have  the  right  to  call,  examine  and  cross- 
examine  witnesses,  subject  to  the  power  of  the  presiding  officer  to 
limit  these  rights  where,  in  his  opinion,  it  appears  that  they  are 
vexatiously  exercised  or  go  beyond  what  is  reasonably  necessary. 

7.  The  Right  to  Counsel 

The  Commission  recognizes  that  it  may  often  be  difficult  or  im- 
possible for  a  witness  or  person  with  standing  at  an  inquest  to  exercise 
effectively  or  to  claim  the  protection  of  any  of  the  rights  recommended 


41  The  question  of  the  use  of  evidence  elicited  at  an  inquest  in  subsequent  legal  proceedings 

is  taken  up  later  in  this  chapter. 
42This  same  test  could  also  be  applied  by  the  coroner  to  limit  the  number  of  witnesses  that 

could  be  called  by  the  person  with  standing,  if  limitation  were  required. 
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for  inclusion  in  the  new  Coroners  Act,  unless  he  has  counsel.  As  late 
as  1962,  "the  invariable  practice  followed  at  coroner's  [inquests]  in  this 
province"  was  said  by  the  Ontario  Court  of  Appeal  to  be  that  "counsel 
representing  interested  parties  has  no  more  rights  in  the  court  than 
the  other  members  of  the  public."43 

While  it  is  clear  that  there  is  at  present  no  right  to  counsel  at 
an  inquest,44  it  has  been  the  policy  of  the  Supervising  Coroner  for 
the  past  five  years  to  extend  the  privilege  of  counsel  to  persons 
appearing  at  inquests.  The  Commission  agrees  with  the  Royal  Com- 
mission Inquiry  Into  Civil  Rights,  which  recommended  that  this  should 
be,  in  relation  to  persons  with  standing  as  defined  above,  "a  specific 
statutory  right "45 

It  is  therefore  recommended  that  every  person  with  standing  at 
an  inquest  should  have  the  right  to  appear  by  counsel  and  to  exercise 
through  his  counsel  the  right  to  call,  examine  and  cross-examine 
witnesses.  It  is  further  recommended  that  every  witness  at  an  inquest 
should  have  the  right  to  counsel. 

8.  The  Jury 

The  Coroners  Act  provides  that  every  inquest  shall  be  held  with  a 
jury  of  five  persons,  except  that,  in  a  provisional  judicial  district, 
"the  coroner,  with  the  consent  in  writing  of  the  Crown  attorney,  may 
hold  the  inquest  without  a  jury."46 

The  Commission  is  of  the  opinion  that  the  jury  is  an  essential 
component  of  the  modern  inquest  and  recommends  that  it  be  retained 
under  the  new  Coroners  Act,  subject  to  an  appropriate  qualification 
respecting  the  provisional  judicial  districts. 

The  Commission  considers  that  the  provisions  in  The  Coroners  Act 
dealing  with  qualifications  of  jurors,47  dispensing  with  the  view  of  the 
body  by  jurors,48  the  majority  verdict,49  the  service  of  jurors' 
summonses,50  and  the  means  for  making  up  a  full  jury  where  less 
than  five  jurors  respond  to  the  summons,51  are  all  satisfactory  and  accord- 
ingly recommends  that  they  be  re-enacted  in  the  new  Coroners  Act. 
However,  two  aspects  of  the  present  law  relating  to  jurors  at  an  inquest 
require  modification. 

The  first  of  these  deals  with  the  coroner's  power  to  impose  a 
fine  upon  a  juror  for  non-attendance.52     This  is  considered  in  the  next 


"Wolfe  v.  Robinson,  [1962]  O.R.  132  at  p.  144  (Ont.  C.A.). 

44 In  England,  a  right  to  counsel  at  an  inquest  exists.    See  Coroners  Rules,  1953  (S.I.  1953, 

No.  205),  R.  16. 
"Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  492. 
"The  Coroners  Act,  as  amended,  s.  26. 
47/i.,s.  27. 
"Id.,  s.  29. 
"Id.,  s.  30. 
MId.,s.  31. 
61Id.,s.  26  {la). 
™Id.,s.26(2). 
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section  of  this  chapter,  where  the  question  of  the  coroner's  power  to 
commit  for  contempt  of  court  and  to  impose  penalties  is  discussed. 

The  second  of  these  is  the  matter  of  disqualification  of  jurors  for 
actual  or  apparent  bias.    The  disqualification  section  reads : 

28.  An  officer,  employee  or  inmate  of  a  home  for  the  aged,  hos- 
pital, mental  hospital,  charitable  institution,  jail,  reformatory, 
industrial  farm  or  lock-up  shall  not  serve  as  a  juror  at  an  inquest 
upon  the  body  of  a  person  who  died  therein. 

The  Commission  is  of  the  opinion  that  some  form  of  disqualifi- 
cation for  jurors  on  the  grounds  of  bias  should  be  made  a  part  of  the 
new  Coroners  Act.  Under  the  recommended  scheme  of  the  new  act, 
the  coroner  will  be  subject  to  a  code  of  ethics  covering  this  point 
which,  when  taken  together  with  the  recommended  supervisory  and 
disciplinary  provisions  of  the  coroner  system,  should  be  sufficient  to 
ensure  that  every  inquest  is  conducted  by  an  impartial  presiding  officer. 
However,  it  is  clear  that  the  traditions  of  the  common  law  also  place 
the  same  requirement  of  impartiality  upon  those  who  decide  disputed 
questions  of  fact.53  Since  the  jurors  will  not  be  subject  to  the  same 
controls  as  coroners,  the  legislation  should  provide  a  means  whereby 
they  may  be  disqualified  in  appropriate  cases. 

One  approach  to  this  question  should  be  based  on  a  rational  pre- 
determination of  circumstances  under  which  an  unacceptably  high  degree 
of  possibility  of  bias  exists.  The  classifications  now  made  in  section  28 
appear  to  the  Commission  to  be  sound  in  principle,  and  subject  to  the 
following  observations,  should  be  continued  in  the  new  Coroners  Act. 

The  institutions  and  facilities  listed  in  section  28,  with  the  exception 
of  "hospitals,"  are  those  set  out  in  sections  21  and  22  of  The  Coroners 
Act  as  it  existed  in  1960.  At  that  time,  section  21  made  an  investiga- 
tion mandatory  in  the  event  of  a  death  of  an  inmate  or  patient  only 
in  a  home  for  the  aged  or  a  mental  hospital.  Section  21  has  since 
been  amended,54  and  eight  additional  classes  of  institutions  and  facilities 
have  been  added  to  the  list  of  places  where  a  coroner's  investigation 
is  required  in  case  of  the  death  of  a  resident  or  patient.  However, 
section  28  has  not  been  amended  so  as  to  disqualify  the  "officers, 
employees  or  inmates"  of  these  additional  places  from  serving  as  jurors. 
Given  the  fact  that  the  enumeration  in  sections  21  and  22  is  not  a 
static  one,  the  Commission  recommends  that  section  28  be  amended  so 
as  to  disqualify  from  serving  as  jurors  all  officers,  employees,  inmates, 
residents  or  patients  of  any  of  the  institutions  or  facilities  specified  in 
those  sections  of  the  new  Coroners  Act  that  are  equivalent  to  present 
sections  21  and  22,  in  the  event  of  a  death  of  a  resident,  patient  or 


68 De  Smith,  op.  cit.  supra,  note  34  at  p.  238. 

"Section  21  was  re-enacted  by  S.O.  1966,  c.  27,  s.  6.  In  addition  to  the  changes  mentioned 
in  the  text,  the  word  "resident"  was  substituted  for  "inmate".  Section  22,  which 
makes  an  inquest  mandatory  in  the  event  of  the  death  of  a  prisoner  in  certain  correc- 
tional facilities,  was  amended  by  S.O.  1965,  c.  20,  s.  8,  but  no  new  classes  of  institutions 
or  facilities  have  been  added  to  those  set  out  in  that  section  as  it  stood  in  1960. 
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person  in  custody  therein,  without  duplicating  the  list  in  the  disqualifi- 
cation section. 

In  addition  to  this  automatic  disqualification,  the  new  Coroners  Act 
should  provide  for  disqualification  of  jurors  in  circumstances  analogous 
to  those  under  which  a  trier  of  fact  at  a  tribunal  would  be  disqualified 
under  the  test  now  applied  by  courts  exercising  judicial  review.  The 
test  has  been  stated  by  De  Smith  to  be  "whether  a  real  likelihood  of 
bias  has  been  established."55  The  major  grounds  upon  which  a  challenge 
may  successfully  be  made  under  this  test  pursuant  to  judicial  review 
are 


56 


a.  direct  pecuniary  or  personal  interest ; 

b.  personal  hostility ; 

c.  personal  friendship ; 

d.  family  relationship ; 

e.  professional  or  vocational  relationship ;  and 

f .  employer-employee  relationship. 

Coroners  are  occasionally  confronted  with  the  possibility  that  a  juror 
may  have  bias  or  a  conflict  of  interest  because  of  these  or  similar 
circumstances.  The  Commission  is  informed  that  in  Metropolitan  Toronto, 
if  the  coroner  concluded  that  there  was  a  substantial  doubt  as  to 
whether  such  a  juror  would  be  able  to  discharge  properly  his  responsi- 
bilities at  the  inquest,  the  practice  has  been  that  another  juror  will  be 
summoned.  However,  The  Coroners  Act  makes  no  provision  for  this 
practice.  In  such  an  event,  there  is  no  guidance  as  to  what  the  coroner 
should  do  or  what  test  should  be  applied  to  determine  whether  the  juror 
should  be  sworn.  The  act  simply  does  not  advert  to  the  question  of 
bias  other  than  as  provided  in  section  28.  The  Commission  is  of  the 
opinion  that  the  new  Coroners  Act  should  contain  a  provision  disqualifying 
any  person  from  serving  as  a  juror  if  the  presiding  officer  is  of  the  opinion 
that  there  exists  a  substantial  possibility  of  bias.  Following  the  repeal 
of  the  common  law  relating  to  coroners,  it  would  be  desirable  to  give 
a  uniform  legislative  foundation  to  this  practice  under  the  new  Coroners 
Act.57  Such  a  provision  in  the  new  act  would  serve  to  direct  the 
presiding  officer's  mind  in  every  case  to  his  duty  to  ensure  that  the 
inquest  jury  is  free  from  bias,  and  would  also  provide  the  necessary 
guidance  in  the  absence  of  a  clearly-defined  local  practice  such  as  exists 
in  Metropolitan  Toronto. 

The  Commission  therefore  recommends  that  the  new  Coroners  Act 
provide  that  a  prospective  juror  should  not  be  sworn  if  the  presiding  officer 

66 De  Smith,  op.  cit.  supra,  note  34  at  p.  243. 

66M,  at  pp.  239-251. 

67 A  coroner  who  at  present  refused  to  swear  a  juror  would  be  acting  in  conformity  with 

the  common  law  governing  coroners'  inquests.     See  R.  v.  Divine,  Ex  parte  Walton, 

[1930J  2  K.B.  29. 
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is  satisfied  that  a  substantial  possibility  exists  that  the  prospective 
juror,  on  account  of  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence.  The  five  classes  of  circumstances  set  out 
above  should  be  included  in  the  regulations  made  under  the  act,  for 
the  guidance  of  both  the  prospective  jurors  and  the  coroner,  as  areas  under 
which  disqualification  on  the  ground  of  bias  may  arise. 

As  was  pointed  out  earlier  in  this  chapter,  the  members  of  a 
coroner's  jury  are  able  at  common  law  to  ask  questions  of  a  witness.58 
The  Commission  recommends  that  the  new  Coroners  Act  include  a  pro- 
vision allowing  members  of  the  jury  to  question  witnesses,  subject  to 
the  power  of  the  presiding  officer  to  limit  questioning  by  the  jury 
where  it  appears  that  it  is  done  vexatiously,  or  goes  beyond  what  is 
reasonably  necessary. 

9.  The  Coroner's  Power  to  Commit  for  Contempt  of  Court 
and  to  Impose  Penalties 

Several  sections  of  The  Coroners  Act  give  the  coroner  power  over 
the  liberty  of  the  subject  and  power  to  impose  fines.  Section  26  (2) 
states: 

Where  a  person  duly  summoned  to  serve  as  a  juror  does  not 
attend,  the  coroner  may  impose  upon  him  a  fine  of  not  more  than 
$100. 

Under  section  25  (2)  in  relation  to  witnesses,  a  coroner  is  given  the 
same  power 

...  to  enforce  their  attendance  and  to  punish  for  non-attendance 
or  refusing  to  give  evidence  as  is  possessed  by  the  Supreme  Court. 

Section  25  (3)  states: 

A  fine  imposed  for  non-attendance  or  refusal  to  give  evidence  shall 
not,  in  the  case  of  a  medical  practitioner,  exceed  $500,  and  in  the 
case  of  any  other  witness  shall  not  exceed  $100. 

By  employing  the  formula  "the  same  power.  .  .as  is  possessed  by  the 
Supreme  Court,"  The  Coroners  Act  vests  in  the  coroner  the  power  not 
only  to  impose  a  fine,  but  also  to  commit  to  jail  a  person  who  refuses 
to  attend  or  to  give  evidence.  In  addition,  section  41  gives  the  coroner 
the  power  of  committal  in  the  event  that  a  fine  is  not  paid:59 

Where  a  fine  is  imposed  by  a  coroner  under  this  Act,  it  is  payable 
forthwith,  and,  if  it  is  not  so  paid,  the  coroner  may  commit  the 
person  so  failing  to  pay  to  jail  for  a  period  of  not  more  than 
ten  days. 


68See  note  7  supra  and  accompanying  text. 

59The  power  tocommit  for  contempt  under  The  Coroners  Act  is  merely  a  Legislative  restate- 
ment of  the  coroner's  power  at  common  law.  The  power  to  fine  wa^  not  possessed  by  the 
coroner  at  common  law.     SeeR.  v.  Little;  R.  v.  Miller,    \(>2(>  2  W  W  K  702  (Man.  K  B 
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The  Commission  is  of  the  view  that  these  provisions  of  The  Coroners 
Act  are  wrong  in  principle,60  and  concurs  fully  with  those  statements  in 
the  Report  of  the  Royal  Commission  Inquiry  Into  Civil  Rights  that  say:61 

The  right  to  commit  to  jail  is  not  a  power  that  should  be  given  to  a 
coroner. 

and: 

We  do  not  think  the  coroner  should  have  the  right  to  impose  fines 
for  non-attendance  or  refusal  to  give  evidence. 

The  orderly  administration  of  proceedings  at  an  inquest  may  at 
times  require  that  compulsion  in  some  form  should  be  capable  of  being 
invoked  in  order  to  realize  an  effective  inquiry  into  the  facts  surrounding 
a  death.  The  question  is  not  whether  the  possibility  of  compulsion 
should  underlie  this  form  of  public  inquiry,  but  rather,  how  and  by 
whom  the  necessary  compulsion  should  be  exercised  when  required. 
The  Commission's  inquiry  into  the  functioning  of  the  coroner  system  has 
made  it  clear  that  the  presiding  officer  at  an  inquest  does  not  require  the 
possession  of  these  powers  personally,  so  long  as  effective  means  exist 
for  ensuring  that  jurors  and  witnesses  attend,  and  that  the  provisions  of 
The  Coroners  Act  relating  to  production  of  documents  and  to  giving 
evidence  are  complied  with. 

The  Commission  therefore  recommends  that  the  new  Coroners  Act 
provide  a  procedure  under  which  the  presiding  officer  at  an  inquest 
may  state  a  case  to  the  Supreme  Court  in  the  event  of : 

a.  non-attendance  of  a  duly  summoned  juror  or  witness;  or 

b.  refusal  of  a  witness  to  be  sworn ;  or 

c.  refusal  of  a  witness  to  testify  or  produce  such  documents  or 
things  as  the  presiding  officer  may  lawfully  require  be  produced ; 
or 

d.  any  person  doing  any  other  thing  which  would,  if  the  inquest 
had  been  a  court  of  law  having  power  to  commit  for  contempt, 
have  been  contempt  of  that  court. 

The  court  to  which  the  case  is  stated  should  be  given  the  power  to 
inquire  into  the  matter  and,  after  hearing  any  evidence,  either  oral  or  by 
affidavit,  that  may  be  produced  against  or  on  behalf  of  the  person  whose 
conduct  is  in  question,  and  after  hearing  any  statement  that  may  be 
offered  in  defence,  punish  or  take  steps  for  the  punishment  of  that 
person  in  like  manner  as  if  he  had  been  guilty  of  contempt  of  court.62 


60See  the  Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  495: 
"We  do  not  think  the  powers  of  the  Supreme  Court  over  the  liberty  of  the  subject  should 
be  exercised  by  others  than  judges." 

«lId.  at  pp.  495  and  496. 

62 This  recommendation  is  based  upon  the  recommendations  of  the  Royal  Commission 
Inquiry  Into  Civil  Rights.    See  Report  No.  1,  Vol.  1  at  pp.  444-446  and  at  pp.  494-497. 
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In  addition,  the  Commission  recommends  that  the  presiding  officer 
at  an  inquest  be  given  the  power  in  the  new  Coroners  Act  to  cause  any 
person  to  be  removed  and  to  be  kept  out  of  the  place  where  the 
inquest  is  held  where  that  person  misconducts  himself  by  interrupting 
the  proceedings  so  that  to  continue  the  proceedings  in  his  presence 
would  not  be  feasible.63 

10.  Evidential  Matters 

a.  Application  of  the  rules  of  evidence 

The  Commission  has  recommended  that  the  inquest  become,  in 
effect,  a  statutory  tribunal  rather  than  "a  court  of  record."  It  is  of 
the  view  that  any  mandatory  use  of  the  rules  of  evidence  that  are 
prescribed  for  the  courts  of  law  at  an  inquest  would  be  contrary  to 
well-established  authority  applicable  to  administrative  tribunals  and  to 
public  inquiries.64  The  Commission  recommends  that  the  new  Coroners 
Act  contain  a  provision  to  the  effect  that  the  presiding  officer  may 
admit  any  evidence  which  he  considers  meets  such  standards  of  proof  as 
are  commonly  relied  on  by  reasonably  prudent  men  in  the  conduct  of 
their  own  affairs,  and  that  the  nature  of  the  proof  should  go  to  the 
weight  of  the  evidence,  not  to  its  admissibility. 

This  general  rule  should  be  modified  by  a  provision  designed  to 
protect  any  privilege  that  is  given  under  the  law  of  evidence.  The 
Commission  recommends  that  the  new  Coroners  Act  specifically  provide 
that  anything  which  is  inadmissible  in  a  court  because  of  any  such 
privilege  should  also  be  inadmissible  at  an  inquest. 

b.  Self-incrimination  and  compellability 

Inquests  deal  with  matters  in  which  there  is  a  high  possibility  of 
subsequent  civil  litigation.  Criminal  actions  following  inquests,  as  a 
matter  of  empirical  observation,  are  rare.  However,  both  of  these 
possibilities  do  exist,  and  raise  the  question  as  to  how  to  reconcile  the 
public  interest  in  obtaining  the  relevant  facts  surrounding  a  death 
with  the  public  interest  in  ensuring  that  persons  are  not  required  to 
incriminate  themselves  in  relation  to  subsequent  civil  or  criminal  pro- 
ceedings by  reason  of  compelled  testimony.  The  legislative  decision  in 
relation  to  the  balancing  of  these  interests  is  set  out  in  section  25  (4)  of 
The  Coroners  Act: 

A  witness  shall  be  deemed  to  have  objected  to  answer  any  question 
upon  the  ground  that  his  answer  may  tend  to  criminate  him  or  may 
tend  to  establish  his  liability  to  a  civil  proceeding  at  the  instance 
of  the  Crown,  or  of  any  person,  and  the  answer  so  given  shall  not 
be  used  or  be  receivable  in  evidence  against  him  in  any  trial  or 
other  proceeding  against  him  thereafter  taking  place,  other  than 
a  prosecution  for  perjury  in  giving  such  evidence. 


63This  recommendation  is  somewhat  similar  to  section  557  (2)  (a)  of  the  Criminal  < 

S.C.  1953-54,  c.  51,  as  amended. 
64See  Re  Robinson,    1948    OR.  487  at  p.  496  (Ont.  H.C.);  and  see  note  10  supra  and 

accompanying  text. 
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In  addition  to  this  provision,  The  Coroners  Act  also  reflects  the 
concern  of  the  legislature  with  the  possibility  that  the  inquest  could  be 
used  as  a  means  through  which  a  person  charged  with  a  criminal 
offence  arising  out  of  a  death  could  be  denied  the  ordinary  protection 
afforded  under  regular  criminal  procedures.    Section  18  reads : 

18.  (1)  Where  a  person  is  charged  with  a  criminal  offence 
arising  out  of  a  death,  an  inquest  touching  the  death  shall  be 
held  only  upon  the  direction  of  the  Attorney  General. 

(2)  Where  during  an  inquest  a  person  is  charged  with  a  criminal 
offence  arising  out  of  the  death,  the  coroner  shall  discharge  the 
jury  and  close  the  inquest,  and  shall  then  proceed  as  if  he  had 
determined  that  an  inquest  was  unnecessary,  but  the  Attorney 
General  may  direct  that  the  inquest  be  re-opened. 

Where  a  criminal  charge  has  been  laid  against  a  person  for  un- 
lawful homicide,  notwithstanding  the  provisions  of  The  Coroners  Act 
to  the  contrary,  that  person  is  not  a  compellable  witness  at  the  inquest 
into  the  death  of  his  alleged  victim.65 

The  policy  of  the  law,  then,  is  clear.  The  inquest  is  not  to  be 
used  as  a  forum  for  discovery  for  subsequent  civil  litigation  nor  as  an 
investigatory  tool  in  criminal  proceedings.  Any  weakening  of  this 
policy  would  be,  in  the  view  of  the  Commission,  a  serious  denegation 
of  due  process  of  law  in  both  civil  and  criminal  matters. 

In  relation  to  possible  subsequent  civil  litigation,  a  trained  coroner, 
with  the  assistance  of  counsel,  should  be  able  effectively  to  prevent  possible 
abuses  of  the  procedures  recommended  in  this  report.  Although  the 
problem  is  similar  where  a  criminal  act  has  apparently  caused  the  death, 
the  consequences  would  be  much  more  serious  if  the  Crown  deliberately 
withheld  the  laying  of  a  charge  against  a  suspect  where  clear  and 
sufficient  evidence  to  justify  proceeding  under  the  Criminal  Code  existed, 
in  order  to  exploit  the  inquest  as  part  of  a  criminal  investigation. 
The  wrongful  interrogation  of  suspects  under  such  circumstances  will  be 
guarded  against  by  the  Commission's  recommendation  to  take  away 
from  the  coroner  the  power  to  commit  for  contempt.  Where  it  could 
be  shown  that  the  Crown  was  attempting  to  use  the  new  Coroners  Act 
for  pursuing  its  criminal  investigation  against  a  particular  suspect — a 
purpose  for  which  its  use  was  clearly  not  intended — it  would  be  open 
to  the  Supreme  Court  of  Ontario,  in  a  proper  case,  to  decline  to  make 
any  order  for  committal  of  any  such  suspect  who  refused  to  answer 
questions  directed  to  him  at  the  inquest.  The  Crown  would  then  be 
left  in  the  position  of  having  to  proceed  under  the  Criminal  Code. 


65Batary  v.  A.G.for  Saskatchewan,  [1965]  S.C.R.  465. 
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The  Commission  recommends  that  section  18  and  section  25  (4)66 
of  The  Coroners  Act  be  incorporated  into  the  new  Coroners  Act.  The 
Commission  also  recommends  that  the  new  act  provide  that  no  person 
who  has  been  charged  under  the  Criminal  Code  with  a  criminal  offence 
arising  out  of  a  death  should  be  a  compellable  witness  at  the  inquest 
touching  the  death. 

c.  Return  of  documents  and  things  produced  by  witnesses 

The  Commission  recommends  that  the  new  Coroners  Act  contain  a 
section  providing  for  the  return  of  documents  and  things  produced  in 
evidence  at  an  inquest  to  the  person  entitled  to  the  possession  thereof 
within  a  reasonable  time  after  the  conclusion  of  the  inquest. 

The  Commission  also  recommends  that  the  new  act  provide,  with 
leave  of  the  presiding  officer,  that  where  a  document  is  produced,  a 
photocopy  may  be  placed  in  evidence  in  lieu  thereof,  and  that  where 
any  other  thing  is  produced,  a  photograph  or  a  sufficient  written 
description  of  the  thing,  or  both,  may  be  placed  in  evidence  in  lieu 
thereof. 

d.  Oaths,  affirmations,  and  unsworn  testimony 

The  Commission  recommends  that  the  new  Coroners  Act  empower 
the  presiding  officer  to  administer  oaths  and  affirmations  for  the  purposes 
of  the  inquest. 

The  Commission  recommends  that  the  act  provide  that  sworn  or 
unsworn  testimony  may  be  received  in  evidence  at  an  inquest. 

The  Commission  invites  attention  to  the  form  of  the  jury  oath  now 
used  in  inquests  :67 

You  shall  diligently  inquire  and  true  presentment  make  of  all 
such  matters  and  things  as  shall  be  here  given  you  in  charge,  on 
behalf   of    Our    Sovereign    Lady   the    Queen,    touching   the    death 

of now  lying  dead,  I  direct  dispensing  with  view  of  the  body 

by  the  Jury;  you  shall  present  no  man  for  hatred,  malice  or 
illwill,  nor  spare  any  through  fear,  favour  or  affection;  but  a  true 
verdict  give  according  to  the  evidence,  and  the  best  of  your  skill 
and  knowledge.    So  help  you  God. 


«6The  cases  of  Klein  v.  Bell,  [1955]  S.C.R.  309,  and  Marshal  v.  The  Queen,  [1961]  S.C.R. 
123,  have,  in  relation  to  legislative  formulae  that  differ  in  some  material  respects  from 
section  25  (4),  held  provincial  legislation  that  attempted  to  govern  the  admissibility 
of  statements  in  subsequent  criminal  proceedings  to  be  ineffective  for  this  purpose. 
Under  section  25  (4),  no  exclusion  in  subsequent  criminal  proceedings  arises  from  the 
phrase  "and  the  answer  so  given  shall  not  be  used  or  receivable  in  evidence  against 
him  in  any  trial  or  other  proceeding  against  him  .  .  .  ."  This  is  clear  from  these  cases. 
The  protection  against  compulsory  self-incrimination  arises  under  the  clause  in  section 
25  (4)  which  deems  that  th<>  witness  shall  have  objected  to  answer.  This  is  something 
that  can  properly  be  dealt  with  by  the  Provincial  Legislature  as  procedure  in  civil 
matters  under  head  92  (14)  of  the  B.N. A.  Act.  The  point,  however,  is  not  free  from 
doubt.  It  is  accurate  to  say  that  an  optimum  legislative  solution  to  these  difficulties, 
designed  to  ensure  that  the  intent  expressed  in  section  5  of  the  Canada  Evidence  Act 
is  not  submerged  in  constitutional  difficulties  that  are  unrelated  to  its  legislative 
policy,  which  is  clearly  aimed  at  the  protection  of  the  individual,  lies  with  the  Parliament 
of  Canada. 

87 'The  Coroners  Inquest  Manual,  published  by  the  Supervising  Coroner,  at  p.  3. 
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As  a  general  observation,  this  is  an  archaic  form  of  oath.  The  use  of 
the  terminology  of  "presentment"  implies  that  the  duty  of  the  inquest 
jury  is  to  accuse  rather  than  to  find  facts.  The  phrase  "to  the  best 
of  your  .  .  .  knowledge"  is  also  an  echo  of  the  ancient  function  of  the 
early  jury  to  speak  from  its  own  knowledge  rather  than  to  act  as  an 
impartial  finder  of  fact,  basing  its  verdict  upon  evidence  presented  before 
it.68  The  Commission  recommends  that  a  new  and  more  suitable  form  of 
jury  oath  be  prescribed  for  use  at  inquests. 

11.  The  Verdict  of  the  Jury:  Conformity  to  the  Purpose  of  the 

Inquest 

As  stated  earlier  in  this  report,  "there  is  no  need  for  inquest 
juries  to  return  verdicts  of  murder  or  manslaughter  .  .  .  ,"69  This  aspect  of 
the  inquest  at  common  law  is,  of  course,  the  substantial  link  between  the 
coroner  system  and  the  criminal  law,  and  is  the  function  of  the  inquest 
that  has  caused  it  to  be  classified  as  a  "court  of  criminal  record." 
The  inquest,  as  it  will  be  defined  in  law  under  the  new  Coroners  Act  as 
herein  recommended,  will  have  no  more  relation  to  criminal  matters  than 
does  any  other  form  of  provincial  public  inquiry. 

The  Commission's  view  on  the  return  of  murder  or  manslaughter 
verdicts  by  inquest  juries  is  based  not  only  upon  its  perception  of  the 
need  to  avoid  infringing  upon  matters  within  the  legislative  jurisdiction 
of  the  Parliament  of  Canada,  but  also  upon  a  much  more  fundamental 
consideration.  It  is  wrong  in  principle  for  a  public  body  other  than  a 
court  to  make  formal  pronouncements  respecting  the  legal  responsibility  of 
any  person,  whether  it  be  in  a  criminal  or  a  civil  matter.  Following 
an  inquest  jury's  accusation  of  unlawful  homicide  or  a  finding  of 
negligence  causing  or  contributing  to  the  death  in  question,  the  person 
so  accused  or  named  would  stand  condemned  in  the  eyes  of  the 
community,  without  there  having  been  a  trial  on  the  issues  and  without 
the  benefit  and  protection  of  due  process  of  law. 

The  Commission  agrees  with  the  view  of  the  Royal  Commission 
Inquiry  Into  Civil  Rights  that  it  is  essential  for  the  protection  of  the  civil 
rights  of  individuals  that  the  purpose  of  the  inquest  be  defined,70  and 
recomrrtends  that  it  be  prescribed  in  the  new  Coroners  Act  that  the 
proceedings  and  evidence  at  the  inquest  should  be  directed  solely  to 
ascertaining  the  following  matters : 

a.  who  the  deceased  was ; 

b.  how  the  deceased  came  to  his  death ; 

c.  when  the  deceased  came  to  his  death ; 

d.  where  the  deceased  came  to  his  death ;  and 

e.  by  what  means  the  deceased  came  to  his  death 


684  Blackstone  Comm.  at  p.  301  describes  a  presentment  as  an  accusation  made  by  a  jury 

from  their  own  knowledge. 
69 See  text  accompanying  note  2,  chapter  5,  supra. 
70 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1  at  p.  491. 
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The  Commission  recommends  that  the  new  Coroners  Act  provide 
that  the  jury  should  not  make  any  finding  of  legal  responsibility  or 
express  any  conclusion  of  law  on  any  of  these  matters.71  However, 
the  jury  should  not  be  precluded  from  recommending  changes  in  the  law 
or  from  making  recommendations  designed  to  prevent  the  recurrence  of 
fatalities  similar  to  that  in  respect  of  which  the  inquest  is  being  held.72 

The  same  rules  should  apply  to  the  presiding  officer  at  an  inquest 
held  in  a  provisional  judicial  district,  mutatis  mutandis,  where  the  jury 
has  been  dispensed  with  under  the  section  in  the  new  Coroners  Act 
corresponding  to  present  section  26  (3). 

12.  Recognizances 


The  coroner's  power  to  cause  a  person  to  enter  into  a  recogni- 
zance with  respect  to  witnesses  or  jurors,  and  with  respect  to  the 
coroner's  obsolete  jurisdiction  to  bind  persons  over  to  keep  the  peace,73 
is  based  upon  the  common  law.  In  addition,  the  Criminal  Code  requires 
that  the  coroner  direct  a  person  alleged  by  a  verdict  of  an  inquest  jury 
to  have  committed  murder  or  manslaughter  "to  enter  into  a  recognizance 
before  him."74 

With  the  recommended  repeal  of  the  common  law  relating  to  coroners, 
this  officer  will  lose  this  power  unless  it  is  specifically  provided  for  in  the 
new  Coroners  Act.  The  Commission  recommends  that  such  a  power  not 
be  included  in  the  new  act.  Sufficient  authority  will  be  vested  in  the 
presiding  officer  at  an  inquest  to  ensure  that  witnesses  and  jurors 
attend  and,  upon  implementation  of  the  Commission's  recommendation 
on  the  form  of  the  jury  verdict  in  the  immediately  preceding  section 
of  this  chapter,  the  situation  envisaged  by  the  Criminal  Code  will  never 
arise.  It  would  therefore  be  unnecessary  to  continue  to  clothe  the 
presiding  officer  at  a  public  inquiry  into  a  death  with  a  power  that  is 
neither  required  as  a  matter  of  function,  nor  properly  committed  to  any 
tribunal  other  than  a  court  of  record. 


13.  The  Crown  Attorney's  Role  at  the  Inquest 

In  chapter  10  of  this  report,  the  Commission  suggested  that  the 
principle  of  mandatory  consultation  between  the  coroner  and  the  Crown 
attorney  be  prescribed  in  the  new  Coroners  Act,  in  lieu  of  the  exercise 
of  certain  pre-inquest  powers  of  operational  control  over  some  aspects 
of  the  coroner  system  that  are  now  vested  in  the  Crown  attorney.76 
The  Coroners  Act  also  confers  certain  powers  and  responsibilities  on  the 
Crown  attorney  with  respect  to  inquests. 


71E.g.,  the  jury  could  find  that  A.B.  came  to  his  death  as  a  result  of  being  struck  by  an 

automobile  driven  by  CD.,  but  not  that  the  automobile  was  negligently  driven. 
"The  Commission's  recommendation  is  in  many  respects  similar  to  the  rule  prescribed 

for  coroners'  inquests  in  England.     See  Coroners  Rules,  1953  (S.I.   1953,  No.  205), 

Rr  26  and  27. 
73Thisis  the  coroner's  jurisdiction  in  "affray."     See  text  accompanying  note  1 1,  chapter  1, 

supra. 
74The  Criminal  Code,  S.C.  1953-54,  c.  51,  s.  448  (1)  (b). 
76I.e.,  the  Crown  attorney's  powers  under  sections  10  (3),   12  (2)  and  15  (1)  of  The 

Coroners  Act. 


104 

The  Crown  attorney  may  attend  any  inquest  and  must  attend  if 
directed  to  do  so  by  the  Minister  of  Justice  and  Attorney  General.7® 
The  Crown  attorney  may  examine  and  cross-examine  witnesses,77  and 
may  direct  that  particular  persons  be  summoned  as  witnesses  by  the 
coroner.78  The  Crown  attorney  must  consent  to  the  holding  of  an 
inquest  without  a  jury  in  a  provisional  judicial  district,79  and  must 
approve  of  any  person  appointed  by  the  coroner  to  record  evidence  at 
the  inquest.80  The  Crown  attorney  may  order  that  the  evidence  be 
transcribed,81  and  may  also  require  that  an  interpreter  be  employed  by 
the  coroner  at  the  inquest.82  Finally,  the  Crown  attorney  is  designated 
under  The  Coroners  Act  as  the  officer  to  whom  the  coroner  must 
transmit  the  verdict  of  the  jury.83 

Under  The  Crown  Attorneys  Act,  that  officer  is  required  to  "aid  in 
the  local  administration  of  justice  . .  .  ,"84  In  certain  areas  related  to 
the  inquest  the  coroner  system  requires  such  aid  and,  with  the  exception 
of  a  few  modifications  discussed  below,  the  Commission  is  of  the  opinion 
that  the  described  functions  of  the  Crown  attorney  are  all  appropriate 
means  for  ensuring  that  the  presiding  officer  at  an  inquest  has  full 
access  to  legal  skills  where  desirable  and  proper  legal  direction  where 
necessary.85 

The  primary  way  in  which  a  Crown  attorney  can  carry  out  his 
duty  to  aid  in  the  local  administration  of  justice,  in  respect  to  inquests, 
is  to  attend  and  function  in  the  capacity  of  counsel  to  the  inquest. 
In  many  areas  of  the  province,  Crown  attorneys  regularly  consult  with 
coroners  on  the  question  of  whether  they  should  attend  inquests,  and 
appear  as  a  matter  of  routine  whenever  the  coroner  indicates  that  the 
anticipated  nature  of  the  proceedings  seems  to  require  that  the  coroner 
have  the  assistance  of  legal  counsel.  Some  coroners  report  that  a  Crown 
attorney  always  attends  inquests  conducted  by  them.  In  some  places, 
however,  the  appearance  of  a  Crown  attorney  at  an  inquest  is  the  exception 
rather  than  the  rule.86 


76 The  Coroners  Act,  as  amended,  s.  24  (1). 

nIbid. 

™Id.,s.25(l). 

™Id.,s.26(3). 

*°Id.,  s.  32  (1). 

81M,s.  32(2).      • 

82Id.,  s.  33.  The  Crown  attorney  may  also  employ  an  interpreter  at  an  inquest.  See 
The  Administration  of  Justice  Act,  1968,  S.O.  1968,  c.  1,  s.  5. 

83 The  Coroners  Act,  as  amended,  s.  35.  Under  this  section,  a  copy  taken  from  the  original 
verdict  is  sent  to  the  Supervising  Coroner.  In  addition  to  all  of  the  sections  mentioned 
in  the  text  above,  the  Crown  attorney  also  has  certain  tasks  connected  with  the 
payment  of  expenses  under  the  schedules  to  The  Coroners  Act. 

84The  Crown  Attorneys  Act,  R.S.O.  1960,  c.  82,  as  amended,  s.  14.  It  is  important  to  note 
that,  under  the  scheme  of  the  coroner  system  recommended  in  this  report,  the  Crown 
attorney  will  not  be  carrying  out,  in  relation  to  duties  prescribed  under  the  new 
Coroners  Act,  any  duties  that  are  referable  to  section  13  of  The  Crown  Attorneys  Act, 
which  designates  the  Crown  attorney  as  "the  agent  of  the  Attorney  General  for  the 
purposes  of  the  Criminal  Code  (Canada)." 

86  The  relationship  between  the  coroner  and  the  Crown  attorney  that  can  be  deduced 
from  an  examination  of  the  specific  sections  in  The  Coroners  A  ct  set  out  above  may  be 
in  many  respects  similar  to  the  general  duty  of  the  Crown  attorney  to  "advise  justices 
of  the  peace  with  respect  to  offences  against  the  laws  in  force  in  Ontario." :  The  Crown 
Attorneys  Act,  R.S.O.  I960,  c.  82,  as  amended,  s.  14  (h). 

86The  Commission  is  informed  that  this  is  the  situation  in  Metropolitan  Toronto. 
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The  Commission  is  of  the  view  that  there  should  be  an  inquest 
counsel  present  whenever  the  presiding  officer  needs  one.  This  counsel 
should  be,  in  most  cases,  the  Crown  attorney,  but  if  for  any  reason 
that  officer  cannot  attend,  he  should  be  empowered  to  appoint  counsel 
to  appear  in  his  place.  Given  the  changes  in  the  nature  of  the  rights 
of  persons  appearing  at  inquests  and  the  new  procedures  designed  to 
protect  those  rights  recommended  in  this  report,  it  is  apparent  to  the 
Commission  that  the  need  for  proper  legal  counsel  at  an  inquest  will  be 
both  immediate  and  extensive  if  a  new  Coroners  Act  incorporating  these 
provisions  comes  into  force.  The  Commission  therefore  recommends 
that  the  new  act  contain  a  provision  to  the  effect  that  the  Crown 
attorney  shall  attend  the  inquest  if  the  presiding  officer  requests  his 
presence  or,  if  prevented  by  his  other  duties  from  attending,  shall  appoint 
counsel  to  attend  in  his  place.  Counsel  so  appointed  should  have  the  same 
powers  at  the  inquest  as  the  Crown  attorney. 

Another  provision  of  The  Coroners  Act  which  deals  with  the  coroner- 
Crown  attorney  relationship  is  section  35.    This  section  reads : 

35.  The  coroner  shall  forthwith,  after  an  inquest,  return  the 
verdict  or  finding  and  every  recognizance  taken  before  him,  with 
the  evidence  where  the  Attorney  General  or  Crown  attorney  has 
ordered  it  to  be  transcribed,  and  the  exhibits,  to  the  Crown  attorney, 
and  shall  transmit  a  copy  of  the  verdict  and  recommendations  to  the 
supervising  coroner. 

This  section  requires  alteration  both  as  a  practical  matter  and  as 
a  matter  of  principle.  The  jury  verdict,  which  usually  incorporates 
recommendations,  forms  the  basic  source  of  data  for  the  coroner  system's 
protective  and  corrective  mechanisms  that  are  under  the  control  of  the 
Supervising  Coroner.  The  Commission  is  informed  that  the  Supervising 
Coroner's  office  circulates  about  twenty  copies  of  an  inquest  jury's 
verdict  and  recommendations  to  various  persons,  departments  and 
agencies.87  The  Commission  has  recommended  that  this  function  be 
even  more  heavily  emphasized  under  the  new  Coroners  Act,  under  the 
direction  of  the  Provincial  Chief  Coroner.  The  new  act  will  not,  however, 
cast  any  particular  responsibility  upon  the  Crown  attorney  to  duplicate 
or  circulate  copies  of  verdicts.  Given  the  present  state  of  the  art  of 
photocopying,  it  is  a  practical  necessity  that  the  original  documents  be 
furnished  to  the  Provincial  Chief  Coroner  in  order  that  legible  copies 
can  be  made,  as  a  part  of  that  officer's  proper  discharge  of  his  post- 
inquest  follow-up  responsibilities. 

A  second  aspect  of  the  same  matter  is  that  the  language  of  section  35 
places  the  Crown  attorney  directly  in  the  coroner  system's  chain  of 
operational  authority.  Similar  provisions  requiring  the  return  of  the 
inquisition  to  the  Crown  attorney  are  to  be  found  in  all  earlier  provincial 
versions  of  The  Coroners  Act,  and  in  pre-Confederation  legislation  as 
well.88  The  return  to  the  Crown  attorney  is  a  carryover  from  the  times 
when  the  coroner  was  empowered  to  commit  for  trial,  and  was  doubtless 


87  Information  furnished  by  the  Supervising  Coroner. 

88See,  e.g.,  An  Act  Respecting  Coroners,  R.S.O.  1877,  c.  79,  s.  13,  which  was  in  turn  based 


upon  The  Local  Crown  Attorneys'  Act,  C.S.U.C.  1859,  c.  106,  s.  9. 
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a  practical  necessity  before  coroners  were  subjected  to  any  centralized 
control  under  a  Supervising  Coroner  for  the  province.  No  reason  would 
exist  under  the  scheme  of  the  new  Coroners  Act  for  the  perpetuation  of 
the  Crown  attorney's  participation  in  the  functioning  of  the  coroner 
system  in  the  way  that  is  now  provided  for  under  section  35,  and  the 
section  should  be  amended  accordingly. 

This  does  not  mean  that  the  Crown  attorney  should  no  longer  be 
kept  fully  informed  about  the  results  of  inquests.  The  Commission 
does  not  suggest  any  derogation  from  the  principle  that  this  officer  should 
participate  in  the  local  administration  of  justice.  The  gravamen  of  the 
Commission's  views  is  that  section  35  of  The  Coroners  Act  not  only 
prescribes  matters  of  functional  necessity,  but  also  defines  formal  relation- 
ships between  public  officers.  These  relationships  should  be  adjusted 
to  reflect  changes  in  the  role  of  the  modern  coroner,  and  changes  in  the 
coroner  system. 

With  respect  to  the  verdict  and  recommendations  of  the  inquest 
jury,  the  Commission  recommends  that  the  language  of  section  13  of 
The  Coroners  Act  be  adopted  for  the  section  corresponding  to  section 
35  in  the  new  act.  The  presiding  officer  should  be  directed  to  forthwith 
after  an  inquest,  transmit  to  the  Provincial  Chief  Coroner  and  the 
Crown  attorney  the  verdict  and  recommendations  of  the  jury.  This 
formula  will  avoid  designating  the  Crown  attorney  as  the  recipient  of 
the  original  verdict,  which,  as  a  matter  of  proper  administration  of  the 
coroner  system,  should  be  sent  to  the  Provincial  Chief  Coroner. 

Section  35  also  requires  the  return  of  "every  recognizance"  to  the 
Crown  attorney.  In  accordance  with  the  recommendation  respecting 
recognizances  made  in  the  immediately  preceding  section  of  this 
chapter,  this  provision  should  be  dropped. 

The  requirement  in  section  35  that  the  exhibits  at  an  inquest  be 
returned  to  the  Crown  attorney  in  every  case  is  not  inconsistent  with  the 
Commission's  recommendation  that  documents  and  things  produced  in 
evidence  at  an  inquest  be  returned  to  the  person  entitled  to  possession 
thereof  within  a  reasonable  time  after  the  conclusion  of  the  inquest.89 
In  some  cases,  the  Crown  attorney  may  be  the  person  entitled  under 
law  to  possession.90  In  other  cases,  this  provision  would  simply  mean 
that  the  duty  to  return  such  documents  and  things  would  be  cast  upon 
the  Crown  attorney  and  not  the  coroner. 

The  provision  in  section  35  requiring  that  the  transcription  of 
evidence  ordered  by  the  Crown  attorney  be  furnished  to  him  should  not 
be  changed. 

The  Commission  recommends  that  the  provision  in  section  24  (2), 
respecting  the  representation  by  special  counsel  of  the  Minister  of 
Justice  and  Attorney  General  in  addition  to  or  in  lieu  of  the  Crown 
attorney,  be  repeated  in  the  new  Coroners  Act. 


89See   this   chapter,   section    10c.      This   provision   is   also   not   inconsistent   with   the 

coroner's  power  of  seizure,  described  in  chapter  12,  section  2,  supra. 
90 I.e. ,  where  the  exhibits  were  evidence  of  a  crime  or  an  offence  against  a  provincial  statute. 
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14.  Formality 

An  inquest  should  never  be  anything  other  than  a  formal  legal 
proceeding.  The  Commission  recommends  that  every  inquest  be  held, 
where  possible,  in  a  court  room  or  other  place  of  equal  dignity.  The 
Commission  also  recommends  that  the  regulations  made  under  the  new 
Coroners  Act  provide  that  every  inquest  should  be  opened,  adjourned 
and  closed  in  a  formal  manner.91 

15.  The  Conduct  of  the  Coroner 

The  Royal  Commission  Inquiry  Into  Civil  Rights  made  the  following 
observation  on  the  conduct  of  the  coroner  during  and  after  an  inquest  :92 

We  have  already  stated  that  coroners  should  be  restrained  from 
making  comments  for  publication  during  an  investigation.  What 
we  have  said  applies  with  greater  force  with  regard  to  making 
comments  after  an  inquest  has  been  ordered,  during  the  inquest  or 
after  the  inquest.  A  coroner  should  preside  at  the  inquest  and 
instruct  the  jury  and  receive  the  jury's  verdict.  This  should  be  done 
with  judicial  impartiality.  When  the  jury  has  rendered  the  verdict, 
the  coroner's  duties  are  over.  It  is  no  part  of  his  duty  and  it  is 
improper  for  him  to  discuss  cases  that  have  been  before  him.  He 
should  not,  however,  be  restrained  from  advocating  changes  in  the 
law  in  an  orderly  manner.  The  experience  and  wisdom  of  a 
coroner  ought  not  to  be  lost  by  unduly  restrictive  rules,  but  there 
should  be  rules  restricting  him  from  using  inquests  to  propound 
theories  as  to  what  is  in  the  public  interest.  When  he  does 
this  the  public  loses  faith  in  his  impartiality  and  the  impartiality 
of  the  office. 

The  Commission  concurs  with  these  remarks,  and  is  of  the  view 
that  the  policy  therein  expressed  should  be  implemented  in  the 
same  manner  as  was  recommended  for  the  policy  suggested  by  this 
Royal  Commission  respecting  the  conduct  of  the  investigating  coroner — 
through  the  code  of  ethics  for  coroners.93 

The  Commission  therefore  recommends  that  the  code  of  ethics  for 
coroners  prescribe  rules  respecting : 

a.  the  duty  to  preside  in  an  impartial  manner  at  an  inquest;  and 

b.  the    duty    to    refrain    from    post-inquest    public    debate    over 
matters  occurring  during  the  inquest. 

Such  limitations  as  may  be  prescribed  should  not,  however,  be  framed 
so  as  to  restrict  or  appear  to  restrict  coroners  from  advocating 
changes  in  the  law. 


91 A  similar  provision  exists  in  England:     Coroners  Rules,  1953  (S.I.   1953,  No.  205), 

R.13. 
92 Royal  Commission  Inquiry  Into  Civil  Rights,  Report  No.  1,  Vol.  1,  at  p.  494. 
93See  chapter  12,  section  3  a.,  supra. 
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Recommendations 
The  Commission  recommends  that : 

1.  Persons  who,  in  the  opinion  of  the  presiding  officer,  are 
substantially  and  directly  interested  in  the  inquest,  be  deemed  to  be 
persons  with  standing  at  the  inquest. 

2.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that  all 
persons  with  standing  not  summoned  as  witnesses  be  given  adequate 
notice  of  the  date,  time  and  place  of  the  inquest. 

3.  The  coroner  have  the  power  to  require  that  a  person  attend  an 
inquest  pursuant  to  a  summons,  give  evidence  on  oath,  and 
produce  in  evidence  any  documents  or  things  that  are  relevant  to 
the  subject  matter  of  the  inquest  that  may  be  specified  by  the 
coroner,  without,  however,  defining  his  powers  in  these  areas 
through  the  use  of  any  formula  that  confers  upon  the  coroner 
the  same  powers  that  are  possessed  by  the  Supreme  Court. 

4.  A  statutory  form  of  summons  be  prescribed  by  a  schedule  to  the  new 
Coroners  Act  against  which  a  summons  received  by  a  witness 
can  be  verified,  including: 

a.  the  information  contained  in  the  form  of  summons  now 
used  by  coroners ; 

b.  the  information  that  the  witness  is  summoned  to  give 
evidence  on  oath ; 

c.  a  phrase  to  the  effect:  "to  bring  with  you  and  produce 
at  the  time  and  place  ..."  with  a  space  following  these 
words  in  which  the  coroner  should  specify  with  all  possible 
precision  the  documents  and  things  that  must  be  brought 
and  produced ;  and 

d.  a  brief  notation  as  to  the  possible  consequences  should  the 
person  summoned  fail  to  comply  with  any  of  its  requirements. 

5.  Inquests  be  held  in  public  except  where  national  security  may 
be  violated. 

6.  A  person  with  standing  at  an  inquest  have  the  right  to  call, 
examine  and  cross-examine  witnesses,  subject  to  the  power  of  the 
presiding  officer  to  limit  these  rights  where,  in  his  opinion,  it 
appears  that  they  are  vexatiously  exercised  or  go  beyond  what  is 
reasonably  necessary. 

7 .  Every  person  with  standing  at  an  inquest  have  the  right  to  appear 
by  counsel  and  to  exercise  through  his  counsel  his  right  to  call, 
examine  and  cross-examine  witnesses. 

8.  Every  witness  at  an  inquest  have  the  right  to  counsel. 
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9.   The  inquest  jury  be  retained  under  the  new  Coroners  Act  subject  to 
the  same  provisions  as  exist  in  The  Coroners  Act  respecting: 

a.  dispensing  with  the  jury  in  a  provisional  judicial  district; 

b.  the  qualifications  of  jurors ; 

c.  the  view  of  the  body  by  the  jurors ; 

d.  the  majority  verdict ; 

e.  the  service  of  jurors  summonses ;  and 

f.  the  means  for  making  up  a  full  jury  where  less  than  five 
jurors  respond  to  the  summons. 

10.  An  officer,  employee,  inmate,  resident  or  patient  of  any  of  the 
institutions  or  facilities  specified  in  those  sections  of  the  new 
Coroners  Act  that  are  equivalent  to  present  sections  21  and  22, 
be  disqualified  from  serving  as  a  juror  at  an  inquest  into  the 
death  of  a  person  who  was  a  resident,  patient  or  person  in  custody 
therein,  without,  however,  duplicating  the  list  of  institutions  and 
facilities  in  the  disqualification  section. 


11.  A  prospective  juror  not  be  sworn  if  the  presiding  officer  is 
satisfied  that  a  substantial  possibility  exists  that  the  prospective 
juror,  on  account  of  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence. 


12.  It  be  provided  by  regulation  under  the  new  Coroners  Act  that 
the  following  circumstances,  when  considered  in  light  of  the 
factual  context  of  a  particular  case,  may  be  grounds  for  disqualification 
on  account  of  bias : 

a.  direct  pecuniary  or  personal  interest ; 

b.  personal  hostility ; 

c.  personal  friendship ; 

d.  family  relationship ; 

e.  professional  or  vocational  relationship ;  and 

f .  employer -employee  relationship. 

13.  Any  juror  may  question  witnesses,  subject  to  the  power  of  the 
presiding  officer  to  limit  questioning  by  a  juror  where  it  appears 
that  it  is  done  vexatiously  or  goes  beyond  what  is  reasonably 
necessary. 
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14.  In  lieu  of  the  coroner's  powers  under  The  Coroners  Act  to 
impose  fines  for  non-attendance  of  a  juror  or  witness  or  for 
refusal  to  give  evidence  and  his  power  to  commit  to  jail,  a 
procedure  be  established  under  which  the  presiding  officer  at  an 
inquest  may  state  a  case  to  the  Supreme  Court  in  the  event  of: 

a.  non-attendance  of  a  duly  summoned  juror  or  witness;  or 

b.  refusal  of  a  witness  to  be  sworn;  or 

c.  refusal  of  a  witness  to  testify  or  produce  such  documents  or 
things  as  the  presiding  officer  may  lawfully  require  be 
produced ;  or 

d.  any  person  doing  any  other  thing  which  would,  if  the 
inquest  had  been  a  court  of  law  having  power  to  commit 
for  contempt,  have  been  contempt  of  that  court. 

15.  The  court  to  which  the  case  is  stated  under  recommendation  14, 
above,  be  given  the  power  to  inquire  into  the  matter  and,  after 
hearing  any  evidence,  either  oral  or  by  affidavit,  that  may  be 
produced  against  or  on  behalf  of  the  person  whose  conduct 
is  in  question,  and  after  hearing  any  statement  that  may  be 
offered  in  defence,  punish  or  take  steps  for  the  punishment  of  that 
person  as  if  he  had  been  guilty  of  contempt  of  court. 

16.  The  presiding  officer  at  an  inquest  be  given  the  power  to  cause 
any  person  to  be  removed  and  to  be  kept  out  of  the  place  where 
the  inquest  is  held  where  that  person  misconducts  himself  by 
interrupting  the  proceedings  so  that  to  continue  the  proceedings 
in  his  presence  would  not  be  feasible. 

17.  The  presiding  officer  at  an  inquest  may  admit  any  evidence  which 
he  considers  meets  such  standards  of  proof  as  are  commonly  relied 
on  by  reasonably  prudent  men  in  the  conduct  of  their  own 
affairs,  and  that  the  nature  of  the  proof  should  go  to  the  weight 
of  the  evidence,  not  to  its  admissibility ;  providing  that  anything 
which  is  inadmissible  in  a  court  on  the  grounds  of  any  privilege 
given  under  the  law  of  evidence  should  also  be  inadmissible  at  an 
inquest. 

18.  Where  a  person  is  charged  with  a  criminal  offence  arising  out  of  a 
death,  the  new  Coroners  Act  should  specify  that  the  person  so 
charged  is  not  a  compellable  witness  at  the  inquest  touching  the  death. 

19.  The  following  provisions  of  The  Coroners  Act  be  repeated  in  the 
new  Coroners  Act : 


a.  Where  a  person  is  charged  with  a  criminal  offence 
arising  out  of  a  death,  an  inquest  touching  the  death  shall 
be  held  only  upon  the  direction  of  the  Attorney  General. 


Ill 


b.  Where  during  an  inquest  a  person  is  charged  with  a 
criminal  offence  arising  out  of  the  death,  the  coroner  shall 
discharge  the  jury  and  close  the  inquest,  and  shall  then 
proceed  as  if  he  had  determined  that  an  inquest  was 
unnecessary,  but  the  Attorney  General  may  direct  that 
the  inquest  be  re-opened. 

c.  A  witness  shall  be  deemed  to  have  objected  to  answer  any 
question  upon  the  ground  that  his  answer  may  tend  to 
criminate  him  or  may  tend  to  establish  his  liability  to  a 
civil  proceeding  at  the  instance  of  the  Crown,  or  of  any 
person,  and  the  answer  so  given  shall  not  be  used  or  be 
receivable  in  evidence  against  him  in  any  trial  or  other 
proceeding  against  him  thereafter  taking  place,  other  than  a 
prosecution  for  perjury  in  giving  such  evidence. 

20.  Documents  and  things  produced  in  evidence  at  an  inquest  be 
returned  to  the  person  entitled  to  the  possession  thereof  within  a 
reasonable  time  after  the  conclusion  of  the  inquest. 

21 .  With  leave  of  the  presiding  officer : 

a.  Where  a  document  is  produced,  that  a  photocopy  may  be 
placed  in  evidence ;  and 

b.  Where  any  other  thing  is  produced,  that  a  photograph  or  a 
sufficient  written  description  of  the  thing,  or  both,  may  be 
placed  in  evidence, 

in  lieu  of  the  document  or  thing  produced . 

22.  The  presiding  officer  may  administer  oaths  and  affirmations  for 
the  purposes  of  the  inquest. 

23.  Sworn  or  unsworn  testimony  may  be  received  in  evidence  at  an 
inquest. 

24.  A  new  and  more  suitable  form  of  jury  oath  be  prescribed  for  use 
at  inquests. 

25.  The  proceedings  and  evidence  at  the  inquest  should  be  directed  solely 
to  ascertaining : 

a.  who  the  deceased  was ; 

b.  how  the  deceased  came  to  his  death; 

c.  when  the  deceased  came  to  his  death; 

d.  where  the  deceased  came  to  his  death ;  and 

e.  by  what  means  the  deceased  came  to  his  death. 
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26.  The  jury,  or  in  a  provisional  judicial  district  at  an  inquest  at 
which  there  is  no  jury,  the  presiding  officer,  should  not  make  any 
finding  of  legal  responsibility  or  express  any  conclusion  of  law 
on  any  of  the  matters  specified  in  recommendation  25,  above; 
but  this  provision  should  not  preclude  the  jury  or  the  presiding 
officer,  as  the  case  may  be,  from  recommending  changes  in  the 
law  or  from  making  recommendations,  designed  to  prevent  the 
recurrence  of  fatalities  similar  to  that  in  respect  of  which  the 
inquest  is  being  held. 

27 .  No  power  to  cause  a  person  to  enter  into  a  recognizance  be 
conferred  upon  the  presiding  officer  at  an  inquest. 

28.  These  duties,  powers  and  functions  of  the  Crown  attorney,  prescribed 

in  The  Coroners  Act,  be  retained  in  the  new  Coroners  Act : 

a.  the  right  to  examine  and  cross  examine  witnesses ; 

b.  the  right  to  require  that  persons  be  summoned  as  witnesses ; 

c.  the   responsibility   to   consent   before   an   inquest   may   be 
held  without  a  jury  in  a  provisional  judicial  district ; 

d.  the  responsibility  to  approve  of  the  person  appointed  to 
record  the  evidence ; 

e.  the  right  to  require  that  the  evidence  be  transcribed ; 

f.  the  right  to  require  that  an  interpreter  be  employed;  and 

g.  the  duties  and  functions  prescribed  under  the  schedules  to 
The  Coroners  Act. 

29.  Present  section  24  (1)  be  repeated  in  an  amended  form  in  the  new 
Coroners  Act  so  as  to  require  that  the  Crown  attorney  attend  an 
inquest  when  so  directed  by  the  Minister  of  Justice  and  A  ttorney 
General  or  when  his  presence  is  requested  by  the  presiding  officer; 
and  if,  when  requested  by  the  presiding  officer,  he  is  prevented 
by  his  other  duties  from  attending,  that  he  shall  appoint  counsel, 
who  shall  have  the  same  powers  at  the  inquest  as  the  Crown 
attorney,  to  attend  in  his  place. 

30.  Present  section  35  be  repeated  in  an  amended  form  in  the  new 
Coroners  Act,  adopting  the  language  of  present  section  13,  so  as 
to  avoid  designating  the  Crown  attorney  as  the  recipient  of  the 
original  inquest  verdict;  and  that  the  phrase  "every  recognizance" 
not  be  used  in  the  amended  section. 

31 .  The  provision  in  present  section  24  (2) ,  respecting  the  representation 
at  an  inquest  by  special  counsel  of  the  Minister  of  Justice  and 
Attorney  General  in  addition  to  or  in  lieu  of  the  Crown  attorney, 
be  repeated  in  the  new  Coroners  Act. 
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32.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that 
every  inquest  be  opened,  adjourned  and  closed  in  a  formal  manner. 

33.  Every  inquest  be  held,  where  possible,  in  a  court  room  or  other 
place  of  equal  dignity. 

34.  The  code  of  ethics  for  coroners  prescribe  rules  respecting : 

a.  the  duty  to  preside  in  an  impartial  manner  at  an  inquest ;  and 

b.  the  duty  to  refrain  from  post-inquest  public  debate  over 
matters  occurring  during  the  inquest. 

Such  limitations  as  may  be  prescribed  should  not,  however,  be 
framed  so  as  to  restrict  or  appear  to  restrict  coroners  from 
advocating  changes  in  the  law. 
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CHAPTER  14 

CONSEQUENTIAL  AND  MISCELLANEOUS  MATTERS 

1.    Amendments  to  Provincial  Legislation  Affecting  the  Office 
of  Coroner 

At  the  conclusion  of  Part  I  of  this  report,  amendments  to  two 
provincial  statutes  were  recommended  as  an  integral  step  in  the  task  of 
severing  the  office  of  coroner  from  the  obsolete  legal  incidents  of  its 
history.1  In  addition  to  these  changes,  the  subsequent  recommendations 
of  the  Commission  in  this  report  necessitate  several  other  amendments 
to  provincial  legislation. 

a .  The  Jurors  Act2 

The  procedure  set  out  in  this  act  for  dealing  with  a  person  who, 
being  duly  summoned  to  appear  at  an  inquest,  fails  to  appear  and 
serve  as  a  juror,3  differs  in  material  respects  from  the  procedure  prescribed 
in  The  Coroners  Act*  and  is  inconsistent  with  the  procedure  covering  this 
situation  recommended  by  the  Commission  in  the  preceding  chapter.5 
The  Commission  recommends  that  all  references  to  coroners'  inquests  and 
coroners  be  deleted  from  section  98  of  The  Jurors  Act. 

b .  The  Mining  Act6 

This  act  requires  that  an  inquest  be  held  where  a  fatal  accident 
occurs  in  or  in  connection  with  a  mine.7  The  procedures  set  out  in 
The  Mining  Act  to  be  followed  in  such  a  situation  differ  in  some 
respects  from  the  new  procedures  recommended  in  this  report  as  well  as 
from  those  prescribed  in  The  Coroners  Act.  In  addition,  The  Mining  Act 
contains  provisions  that  relate  solely  to  the  conduct  of  an  inquest  and 
the  duties  of  the  coroner.  The  object  should  be  to  lay  down  sufficient 
guidance  in  each  act  so  that  those  whose  functions  are  defined  under 
one  or  the  other  may  understand  their  rights,  duties,  and  responsibilities, 
while  avoiding  the  perpetuation  of  parallel  provisions  respecting  the 
same  subject  matter,  and  the  consequential  possibilities  of  divergence 
and  contradiction. 


The  Commission  recommends  that  a  section  be  added  to  the  new 
Coroners  Act  requiring  the  coroner  to  issue  his  warrant  and  hold  an  inquest 
where  an  inquest  is  required  under  The  Mining  Act. 


lI.e.,  The  Jurors  Act,  R.S.O.  1960,  c.  199,  as  amended  and  The  Sheriffs  Act,  R.S.O.  1960, 
c.  371.    See  the  recommendations  of  Chapter  7,  supra. 
2The  Jurors  Act,  R.S.O.  I960,  c.  199,  as  amended. 
3Id.,s.  98. 

4 See  text  accompanying  notes  7-9,  Chapter  4,  supra. 
6See  Chapter  13,  section  9,  supra. 
*The  Mining  Act,  R.S.O.  1960,  c.  241,  as  amended. 
Ud.,s.  169(1). 
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The  Commission  recommends  that  the  words  "having  jurisdiction" 
be  deleted  from  section  169  (2)  of  The  Mining  Act.  Implementation  of 
the  Commission's  proposal  respecting  the  jurisdiction  of  coroner  will  elimi- 
nate the  identification  of  coroners  by  reference  to  jurisdiction  in  a 
particular  area  of  the  province.8 

The  Commission  recommends  that  section  169  (3)  of  The  Mining  Act 
be  repealed.  The  same  rules  that  apply  to  disqualification  in  relation  to 
other  duties  performed  by  coroners  should  apply  to  duties  related  to 
mining  fatalities.9 

The  Commission  recommends  that  section  169  (4)  of  The  Mining  Act 
be  repealed.  This  provision,  like  section  169  (2),  is  based  upon  the  present 
limitation  on  coroners'  jurisdiction,  the  elimination  of  which  has  been 
recommended  earlier  in  this  report.10  The  power  conferred  on  the 
Supervising  Coroner  under  this  part  of  section  169  has  been  recommended 
for  inclusion  under  the  powers  of  the  Provincial  Chief  Coroner  in  all 
cases.11 

Section  169  (5)  confers  standing,  as  that  term  is  used  in  this  report,12 
upon  an  Engineer  of  Mines  for  Ontario,  and  also  contains  procedural  rules 
relating  to  adjournment  and  notice  to  the  Deputy  Minister  of  Mines 
and  Northern  Affairs.  The  Engineer's  rights  at  an  inquest  should  still  be 
described  in  The  Mining  Act,  but  should  be  defined  by  reference  to  The 
Coroners  Act.  The  Commission  recommends  that  a  provision  to  the  follow- 
ing effect  be  substituted  for  the  first  branch  of  section  169  (5)  of 
The  Mining  Act: 

The  Engineer  and  any  person  authorized  to  act  on  his  behalf  are 
entitled  to  be  present  and  to  examine  or  cross-examine  any  witness 
at  an  inquest  held  concerning  a  death  caused  by  an  accident  in  or 
in  connection  with  a  mine,  in  accordance  with  the  provisions  of 
The  Coroners  Act  respecting  persons  with  standing  at  an  inquest. 

The  remaining  matters  dealt  with  in  section  169  (5)  should  properly 
be  a  part  of  the  new  Coroners  Act.  The  Commission  recommends  that 
the  new  Coroners  Act  contain  a  provision  to  the  effect  that : 

At  an  inquest  held  concerning  a  death  caused  by  an  accident  in  or 
in  connection  with  a  mine,  the  Engineer  as  designated  under  Part  IX 
of  The  Mining  Act  and  any  person  authorized  to  act  on  his  behalf  shall 
be  deemed  to  be  persons  with  standing  at  the  inquest  and,  if  the 
Engineer  or  someone  on  his  behalf  is  not  present,  the  coroner  shall, 
before  proceeding  with  the  evidence,  adjourn  the  inquest  and  give 
the  Deputy  Minister  of  Mines  and  Northern  Affairs  not  less  than 
four  days'  notice  of  the  time  and  place  at  which  the  evidence  is 
to  be  taken. 


8 See  Chapter  9,  section  4,  supra. 

•See  recommendations  11  and  12,  Chapter  10,  supra. 
10See  Chapter  9,  section  4,  supra. 
uSee  recommendations  7  and  8,  Chapter  10,  supra. 


'See  Chapter  13,  section  2,  supra. 
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c.   The  Public  Hospitals  Act 


13 


Ontario  Regulation  102/66,  section  13  (3),  made  under  The  Public 
Hospitals  Act,1*  confers  upon  the  coroner  certain  powers  of  inspection  of 
medical  records,  reproduction  of  medical  records,  and  delegation  of 
powers.16  These  matters  have  been  made  the  subject  of  recommendations 
by  the  Commission  in  a  prior  chapter  of  this  report,16  in  which  procedures 
were  set  out  that  differ  in  some  material  respects  from  the  procedures 
that  are  to  be  followed  under  Regulation  102/66.  The  Commission 
therefore  recommends  that  Ontario  Regulation  102/66  be  revoked. 

2.    Education  and  Training  of  Coroners 

A  central  theme  of  this  report  has  been  the  emphasis  upon  the 
necessity  to  ensure  that  the  operation  of  the  coroner  system  is  characterized 
throughout  by  due  process  of  law.  In  the  context  of  the  coroner's 
duties,  this  will  mean  that  every  coroner  not  only  must  possess  an 
excellent  working  knowledge  of  the  skills  involved  in  carrying  out  his 
functions  as  a  coroner,  but  also  a  perceptive  cognizance  of  and  dedication 
to  those  principles  that  define  ordered  liberty  under  law.  These 
requirements,  as  an  integral  part  of  the  scheme  envisaged  by  the 
Commission,  assume  a  high  state  of  education  and  training  for  all 
coroners  holding  office  in  the  Province  of  Ontario.  The  importance  of 
this  can  hardly  be  overstated. 

The  Commission  recommends  that  an  increased  emphasis  at  the  Basic 
Educational  Course  for  Coroners  be  placed  upon  training  in  the  fundamental 
concepts  of  natural  justice  and  procedural  rights,  as  they  are  reflected  in 
the  new  Coroners  Act. 

The  Commission  recommends  that  a  special  comprehensive  course, 
at  which  instruction  would  be  offered  in  all  phases  of  the  coroner's 
duties  and  responsibilities,  be  established  by  the  Provincial  Chief 
Coroner,  and  that  all  new  coroners  be  required  to  attend  within  a 
reasonably  short  time  after  appointment. 

The  Commission  recommends  that  a  policy  be  adopted  whereby 
persons  newly  appointed  as  coroners  would  attend  and  observe  one  or  more 
inquests  conducted  by  experienced  coroners  before  conducting  inquests 
themselves. 


The  Commission  recommends  that  the  requirement  that  a  coroner 
continue  his  education  as  a  coroner  to  improve  his  standards  as  an  officer 
of  the  coroner  system  be  incorporated  into  the  code  of  ethics  for  coroners.17 


19  The  Public  Hospitals  Act,  R.S.O.  I960,  c.  322,  as  amended. 

"Amending  s.  41  of  Reg.  523,  R.R.O.  1960. 

15See  text  accompanying  note  10,  Chapter  12,  supra. 

16 See  section  2,  Chapter  12,  supra,  and  recommendations  1-7  at  the  conclusion  of  that 

chapter. 
17This  recommendation  is  based  upon  canon  2  of  the  Canadian  Medical  Association's 

1970  Code  of  Ethics. 
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3.  The  Code  of  Ethics  for  Coroners 

The  early  development  and  promulgation  of  a  code  of  ethics  for 
coroners  is  a  matter  of  fundamental  importance.  Many  of  the  recommenda- 
tions made  in  this  report  have  been  directed  to  the  content  of  the  code 
of  ethics  and  others  were  made  on  the  basis  that  the  functions  toward 
which  they  were  directed  would  be  carried  out  under  such  a  code.  Just 
as  the  obligations  of  the  legal  and  medical  professions  are  in  part  defined  by 
their  respective  ethical  codes,  the  code  of  ethics  for  coroners  forms  an 
essential  component  of  the  coroner  system  as  proposed  by  the  Commission, 
as  well  as  a  necessary  complement  to  a  number  of  matters  specifically 
referable  to  legislative  action.18 

The  Commission  recommends  that  the  code  of  ethics  for  coroners  be 
promulgated  no  later  than  the  date  of  the  coming  into  force  of  the  new 
Coroners  Act. 

The  Commission  recommends  that  the  code  of  ethics  for  coroners  be 
made  applicable,  mutatis  mutandis,  to  persons  appointed  as  Commissioners 
or  Assessors,  in  respect  of  duties  performed  by  them  under  the  new 
Coroners  Act. 

4.  Fees 


The  Commission  has  received  several  representations  to  the  effect 
that  the  fees  provided  in  the  schedules  to  The  Coroners  Act  are  in  need  of 
revision.19  The  Commission  did  not  construe  it  to  be  within  its  terms  of 
reference  to  evaluate  the  adequacy  of  the  prescribed  fees.  However, 
the  Commission  is  of  the  view  that  these  amounts  should  be  regularly 
reviewed,  and  revised  where  required.  As  a  practical  matter,  the 
prescribing  of  fees  in  a  statute  means  that  their  adjustment  is  a  fairly 
cumbersome  process.  This  is  at  present  recognized  in  The  Coroners  Act 
where  it  is  provided  that  the  fees  of  Crown  attorneys20  and  constables21 
performing  duties  under  the  act  shall  be  those  prescribed  under  The 
Administration  of  Justice  Act,  1968,  where  the  fees  in  question  are  set  out 
in  regulations.22 

The  Commission  therefore  recommends  that  the  fees  payable  for 
services  under  the  new  Coroners  A  ct  be  prescribed  by  regulation  rather  than 
by  statute,  and  that  consideration  be  given  to  accomplishing  this 
through  The  Administration  of  Justice  Act,  1968,  which,  by  its  terms, 
can  be  adapted  for  this  purpose.23 

18 E.g.,  the  operation  of  the  Coroners  Council;  the  deletion  of  the  disqualification  and 
penal  provisions  of  section  19;  the  recommendations  departing  from  the  proposals  of 
the  Royal  Commission  Inquiry  Into  Civil  Rights  to  the  effect  that  limitations  on  the 
coroner's  ability  to  engage  in  public  debate  or  discussion  be  accomplished  through 
legislation  or  regulation. 

19 E.g.,  under  Schedule  A,  the  coroner  is  paid  $.10  per  mile  for  every  mile  necessarily 
travelled  in  connection  with  an  inquest  or  investigation.  The  coroner's  constable 
receives  a  mileage  allowance  of  $.20  to  $.25  per  mile  under  the  conditions  specified  in 
The  Administration  of  Justice  Act,  1968,  S.O.  1968,  c.  1,  s.  7  and  O.  Reg.  391/68,  regu- 
lation 3  (3),  made  thereunder. 

20The  Coroners  Act,  as  amended,  s.  37  (3). 

21Id.,s.  37  (3a). 

220.  Reg.  391/68. 

"See  The  Administration  of  Justice  Act,  1968,  S.O.  1968,  c.  1,  s.  1  (d). 
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5.    Transitional  Provisions 

The  nature  of  the  Commission's  recommendations  in  this  report 
requires  that  the  office  of  coroner  be  re-defined  solely  on  the  basis  of 
the  new  Coroners  Act.  A  person  appointed  under  the  new  legislation 
will  have  no  legal  tie  to  the  office  of  coroner  as  that  office  now  exists  under 
the  laws  in  force  in  Ontario.  As  stated  earlier,  the  retention  of  the  title 
"coroner"  will  be  only  a  matter  of  convenience,  and  not  a  matter  of  legal 
signification.  It  will  therefore  be  necessary  to  re-appoint  all  persons 
appointed  as  coroners  under  The  Coroners  Act  as  coroners  under  the 
new  legislation. 

The  Commission  recommends  that  a  provision  be  included  in  the  new 
Coroners  A  ct  to  the  effect  that : 

all  persons  holding  appointments  as  coroners  under  The  Coroners  A  ct 
shall  be  deemed  to  have  been  appointed  in  accordance  with  the 
provisions  of  this  act. 

In  accordance  with  the  necessity  to  complete  the  severance  in  law 
between  the  coroner  system  as  it  has  heretofore  existed,  and  as  it  should 
exist  in  the  future,  the  new  legislation  should  be  an  act  that  repeals 
rather  than  an  act  that  amends  The  Coroners  Act,2i  and  should  not  be 
a  re-enactment  of  the  repealed  act.  A  re-enactment  may  serve  to 
perpetuate  the  constitutional  problems  that  are  associated  with  the 
present  legislation.25  Notwithstanding  this  break  with  jurisprudential 
antecedents,  it  will  be  necessary  as  a  practical  matter  to  provide  for 
the  usual  continuity  during  and  after  the  transition.  Continuity  of  this 
sort  is  normally  provided  for  under  The  Interpretation  Act.26  The  "effect 
of  repeal"  provisions  of  that  act27  will  apply  if  the  Provincial  Legislature 
proceeds  in  accordance  with  the  recommendations  of  this  report.  How- 
ever, those  portions  of  The  Interpretation  Act  that  apply  where  "other 
provisions  are  substituted  for  those  repealed"28  or  where  "an  act  is  re- 
pealed and  other  provisions  are  substituted  by  way  of  re-enactment"29 
may  not  operate  to  provide  for  the  transition  that  will  be  required 
when  the  recommendations  of  this  report  are  implemented. 

The  first  problem  relates  to  matters  that  will  have  been  begun  under 
The  Coroners  Act  and  which  must  be  completed  after  its  repeal.  The 
Commission  recommends  that  a  provision  be  enacted  in  the  new 
Coroners  Act  to  the  effect  that  after  the  coming  into  force  of  the  new 
Coroners  Act,  every  investigation  or  inquest  then  pending  or  under  way 
which  was  commenced  pursuant  to  a  warrant  issued  under  the  authority 
of  The  Coroners  Act,  R.S.O.   i960,  c.  69,  as  amended,  or  pursuant  to 


24See  Chapter  7,  supra. 

25See  Chapter  2,  supra. 

26The  Interpretation  Act,  R.S.O.  I960,  c.  191. 

27 Id.,  s.  14(1). 

™Id.,s.  14(2). 

29 Id.,  s.  15. 


119 

the  direction  of  the  Minister  of  Justice  and  Attorney  General  under 
that  act,  shall  proceed  and  be  concluded  with  in  accordance  with  the 
provisions  of  that  act.30 

Some  provision  must  also  be  made  for  the  application  of  those  other 
statutes  and  regulations  that  refer  to  the  present  Coroners  Act.  The 
Commission  recommends  that  a  provision  be  enacted  in  the  new  Coroners 
Act  to  the  effect  that,  notwithstanding  that  it  is  not  a  re-enactment  of 
The  Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  a  reference  in  an 
unrepealed  act  of  the  Provincial  Legislature,  or  in  a  rule,  order  or 
regulation  made  thereunder  to  such  repealed  act,  shall,  as  regards  any 
subsequent  transaction,  matter  or  thing  be  held  and  construed  to  be  a 
reference  to  the  provisions  of  the  new  Coroners  Act,  and  if  there  is  no 
provision  in  the  new  Coroners  Act  relating  to  the  same  subject  matter, 
the  repealed  act  stands  good  and  shall  be  read  and  construed  as 
unrepealed  in  so  far  and  in  so  far  only  as  is  necessary  to  support, 
maintain  or  give  effect  to  such  unrepealed  act,  or  such  rule,  order  or 
regulation  made  thereunder.31 

Recommendations 


The  Commission  recommends  that : 

1.  All  references  to  coroners  inquests  and  coroners  be  deleted  from 
section  98  of The  Jurors  Act. 

2.  A  provision  be  included  in  the  new  Coroners  Act  requiring  the 
coroner  to  issue  his  warrant  and  hold  an  inquest  where  an  inquest 
is  required  under  The  Mining  Act. 

3.  The  words  " having  jurisdiction"  be  deleted  from  section  169  (2)  of 
The  Mining  Act. 

4.  Section  169  (3)  of  The  Mining  Act  be  repealed. 

5.  Section  169  (4)  of  The  Mining  Act  be  repealed. 

6.  A  provision  to  the  following  effect  be  substituted  for  the  first  branch 
of  section  169  (5)  of The  Mining  Act: 

The  Engineer  and  any  person  authorized  to  act  on  his 
behalf  are  entitled  to  be  present  and  to  examine  or 
cross-examine  any  witness  at  an  inquest  held  concerning 


30 


This  recommendation  provides  a  substitute  for  the  provisions  of  section  14  (2)  (b) — (d) 
of  The  Interpretation  A  ct.  The  continuation  of  appointment  provision  in  section  14  (2)  (a) 
was  made  the  subject  of  an  appropriate  recommendation  in  an  earlier  portion  of  this 
section  of  this  chapter. 
31This  recommendation  provides  a  substitute  for  the  provisions  of  section  15  {b)  of 
The  Interpretation  Act.  The  Interpretation  Act,  section  15  (a),  provides  for  the  con- 
tinuation of  regulations  made  under  repealed  and  re-enacted  legislation.  There  are 
no  regulations  under  The  Coroners  Act,  and  therefore  no  transitional  provision  is 
required. 


120 

a  death  caused  by  an  accident  in  or  in  connection  with 
a  mine,  in  accordance  with  the  provisions  of  The  Coroners 
Act  respecting  persons  with  standing  at  an  inquest. 

7 .  The  remaining  matters  dealt  with  in  section  169  (5)  of  The 
Mining  Act  be  repealed  and  a  provision  to  the  following  effect  be 
included  in  the  new  Coroners  Act : 

At  an  inquest  held  concerning  a  death  caused  by  an 
accident  in  or  in  connection  with  a  mine,  the  Engineer 
as  designated  under  Part  IX  of  The  Mining  Act  and 
any  person  authorized  to  act  on  his  behalf  shall  be 
deemed  to  be  persons  with  standing  at  the  inquest  and, 
if  the  Engineer  or  someone  on  his  behalf  is  not  present, 
the  coroner  shall,  before  proceeding  with  the  evidence, 
adjourn  the  inquest  and  give  the  Deputy  Minister  of 
Mines  and  Northern  Affairs  not  less  than  four  days' 
notice  of  the  time  and  place  at  which  the  evidence  is  to 
be  taken. 

8.  Section  13  (3)  of  Ontario  Regulation  102/66,  amending  section  41 
of  Regulation  523,  R.R.O.  1960,  made  under  The  Public  Hospitals 
Act,  be  revoked. 

9.  An  increased  emphasis  at  the  Basic  Educational  Course  for 
Coroners  be  placed  upon  training  in  the  fundamental  concepts  of 
natural  justice  and  procedural  rights,  as  they  are  reflected  in  the 
new  Coroners  Act. 

10.  A  special  comprehensive  course,  at  which  instruction  would  be 
offered  in  all  phases  of  the  coroner's  duties  and  responsibilities, 
be  established  by  the  Provincial  Chief  Coroner,  and  that  all  new 
coroners  be  required  to  attend  within  a  reasonably  short  time  after 
appointment. 

11 .  A  policy  be  adopted  whereby  persons  newly  appointed  as  coroners 
would  attend  and  observe  one  or  more  inquests  conducted  by 
experienced  coroners  before  conducting  inquests  themselves. 

12.  The  requirement  that  a  coroner  continue  his  education  as  a 
coroner  to  improve  his  standards  as  an  officer  of  the  coroner 
system  be  incorporated  into  the  code  of  ethics  for  coroners. 

13.  The  code  of  ethics  for  coroners  be  promulgated  no  later  than 
the  date  of  the  coming  into  force  of  the  new  Coroners  Act. 

14.  The  code  of  ethics  for  coroners  be  made  applicable,  mutatis  mutandis, 
to  persons  appointed  as  Commissioners  or  Assessors,  in  respect  of 
duties  performed  by  them  under  the  new  Coroners  Act. 

15.  The  fees  payable  for  services  under  the  new  Coroners  Act  be 
prescribed  by  regulation  rather  than  by  statute,  and  that  considera- 
tion be  given  to  accomplishing  this  through  The  Administration 
of  Justice  Act,  1968. 
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16.  A  provision  to  the  following  effect  be  included  in  the  new 
Coroners  Act : 

All  persons  holding  appointments  as  coroners  under  The 
Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  shall  be 
deemed  to  have  been  appointed  in  accordance  with  the 
provisions  of  this  act. 

17.  The  new  Coroners  Act  repeal  rather  than  amend  The  Coroners  Act, 
R.S.O.  I960,  c.  69,  as  amended. 

18.  The  new  Coroners  Act  not  be  a  re-enactment  of The  Coroners  Act, 
R.S.O.  1960,  c.  69,  as  amended. 

19.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect 
that  after  the  coming  into  force  of  the  new  Coroners  Act,  every 
investigation  or  inquest  then  pending  or  under  way  which  was 
commenced  pursuant  to  a  warrant  issued  under  the  authority  of 
The  Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  or  pursuant  to 
the  direction  of  the  Minister  of  Justice  and  Attorney  General 
under  that  act,  shall  proceed  and  be  concluded  with  in  accordance 
with  the  provisions  of  that  act. 

20.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect 
that,  notwithstanding  that  it  is  not  a  re-enactment  of  The  Coroners 
Act,  R.S.O.  1960,  c.  69,  as  amended,  a  reference  in  an  unrepealed 
act  of  the  Provincial  Legislature,  or  in  a  rule,  order  or  regulation 
made  thereunder  to  such  repealed  act,  shall,  as  regards  any  sub- 
sequent transaction,  matter  or  thing  be  held  and  construed  to  be  a 
reference  to  the  provisions  of  the  new  Coroners  Act,  and  if  there 
is  no  provision  in  the  new  Coroners  Act  relating  to  the  same 
subject  matter,  the  repealed  act  stands  good  and  shall  be  read 
and  construed  as  unrepealed  in  so  far  and  in  so  far  only  as  is 
necessary  to  support,  maintain  or  give  effect  to  such  unrepealed  act, 
or  such  rule,  order  or  regulation  made  thereunder. 


PART  III 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

AND  CONCLUSION 
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CHAPTER  15 

GENERAL  SUMMARY  OF  RECOMMENDATIONS 

Set  out  below  is  a  summary  of  the  Commission's  Recommendations. 

PART  I 

THE  CORONER  SYSTEM: 
OLD  AND  NEW  PERSPECTIVES 

A  NEW  CONCEPT  FOR  A  LEGISLATIVE 
FOUNDATION  —  CHAPTER  7 

The  Commission  recommends  that : 

1.  So  much  of  the  common  law  that  particularly  relates  to 
coroners  or  the  coroner  system  as  is  within  the  constitutionally 
assigned  jurisdiction  of  the  Legislative  Assembly  of  the 
Province  of  Ontario  be  repealed. 

2.  The  words  "a  coroner"  be  deleted  from  section  1  (e)  of  The 
Jurors  Act,  R.S.O.  1960,  c.  199,  as  amended. 

3.  The  word  "coroner"  be  deleted  from  section  4  and  section  5 
of  The  Sheriffs  Act,  R.S.O.  1960,  c.  371. 

PART  II 
THE  CONTENT  OF  THE  NEW  SYSTEM 


THE  OFFICERS  OF  THE  CORONER 
SYSTEM  —  CHAPTER  8 

The  Commission  recommends  that : 

1.  There  should  be  a  full-time  officer  of  the  coroner  system 
known  as  the  "Chief  Coroner  of  the  Province  of  Ontario" 
appointed  by  the  Lieutenant  Governor  in  Council  with  the  duties 
and  powers  as  hereafter  set  out. 

2.  The  duties  and  powers  of  the  Provincial  Chief  Coroner  be 
expressly  defined  by  The  Coroners  Act,  to  include  the  following: 

a.  To   direct,    control   and   supervise   all   coroners   in   the 
province ; 

b.  To  administer  The  Coroners  Act; 

c.  To   be   responsible   for   the   training  and  education   of 
coroners ; 
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d.  To  prepare,  publish  and  distribute  a  code  of  ethics  for 
coroners ; 

e.  To  bring  to  the  attention  of  interested  or  affected 
persons,  and  agencies  and  departments  of  government, 
the  findings  and  recommendations  of  coroners'  juries; 

f.  To  conduct  inquests  when  authorized  to  do  so  by  the 
Minister  of  Justice  and  Attorney  General  for  Ontario ; 

g.  To  assist  coroners  in  obtaining  medical  and  other  experts 
where  necessary ; 

h.  To  establish  or  cause  to  be  established  where  required  in 
particular  areas  a  system  covering  the  local  coroners 
designed  to  ensure  equal  workloads  in  relation  to  investiga- 
tions, inquests  and  other  routine  duties ; 

i.  To  direct  the  Deputy  Chief  Coroner  and  the  Regional 
Coroners  in  the  performance  of  their  duties ;  and 

j.  To  perform  the  other  duties  assigned  in  the  present 
Coroners  Act  to  the  Supervising  Coroner,  with  such 
changes  in  scope  and  detail  as  are  necessitated  by  the 
changes  in  the  overall  scheme  of  the  coroner  system. 

3.  There  should  be  a  full-time  Deputy  Chief  Coroner  for  the  Province 
of  Ontario,  appointed  by  the  Lieutenant  Governor  in  Council. 

4.  The  duties  of  the  Deputy  Chief  Coroner  of  the  Province  of 
Ontario  include  the  following : 

Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  assist  the  Provincial  Chief  Coroner  in  the  performance 
of  his  duties ; 

b.  to  act  as  Provincial  Chief  Coroner  in  the  event  of  a 
vacancy  in  that  ofhce  or  in  the  absence  of  the  Provincial 
Chief  Coroner ;  and 

c.  to  function  as  the  Provincial  Chief  Coroner's  deputy  in 
all  matters  pertaining  to  the  coroner  system. 

5.  There  may  be  full-time  or  part-time  Regional  Coroners  appointed 
by  the  Lieutenant  Governor  in  Council. 

6.  The  areas  of  jurisdiction  of  the   Regional  Coroners  may  be 
designated  by  the  Lieutenant  Governor  in  Council. 

7.  The  duties  of  the  Regional  Coroners  include  the  following : 

Under  the  direction  of  the  Provincial  Chief  Coroner, 

a.  to  advise  and  supervise  all  coroners  in  a  designated 
region ;  and 
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b.  to  perform  such  other  duties  as  may  be  prescribed  by  the 
Provincial  Chief  Coroner. 

8.  Regional  Coroners  be  empowered,  with  the  consent  of  the 
Minister  of  Justice  and  Attorney  General,  to  appoint  full-time 
coroners'  constables  for  their  regions,  in  lieu  of  individual 
appointments  by  local  coroners  for  each  inquest. 

9.  The  Provincial  Chief  Coroner  be  directed  to  bring  forward  an 
appropriate  proposal  to  the  Computer  Services  Board  requesting 
that  the  Board  cause  a  feasibility  study  to  be  conducted  on  the 
establishment  of  a  coroners'  data  system. 

10.  The  Provincial  Deputy  Chief  Coroner  be  assigned  additional 
duties  as  the  Regional  Coroner  for  The  Metropolitan  Toronto 
Region. 

1 1 .  The  Provincial  Chief  Coroner  be  directed  to  submit  proposals  to  the 
Minister  of  Justice  and  Attorney  General  relating  to  the 
boundaries  of  the  areas  of  jurisdiction  of  the  Regional  Coroners. 

12.  The  Provincial  Chief  Coroner  be  directed  to  submit  proposals 
to  the  Minister  of  Justice  and  Attorney  General  relating  to  the 
regions  in  which  full-time  Regional  Coroners  are  required,  the 
regions  in  which  part-time  Regional  Coroners  are  required, 
and  the  regions  in  which  no  Regional  Coroners  are  required. 

APPOINTMENT  AND  JURISDICTION 
OF  CORONERS  —  CHAPTER  9 

The  Commission  recommends  that : 

1.  The  present  practice  of  appointing  legally  qualified  medical 
practitioners  as  coroners  be  continued. 

2.  The  new  Coroners  Act  create  a  Coroners  Council  with  these 
duties : 

a.  at  the  request  of  the  Minister  of  Justice  and  Attorney 
General,  to  consider  the  proposed  appointment  of  coroners 
and  make  a  report  thereon  to  the  Minster ;  and 

b.  to  receive  complaints  respecting  the  misbehaviour  of  or 
neglect  of  duty  by  coroners  or  the  inability  of  coroners 
to  perform  their  duties,  to  take  such  action  to  investigate 
complaints  as  it  considers  advisable  including  the  review 
thereof  with  the  coroner  where  appropriate,  and  to  make 
such  recommendations  to  the  Minister  of  Justice  and 
Attorney  General  as  it  sees  fit. 

3.  A  provision  to  the  following  effect  be  contained  in  the  new 
Coroners  Act: 
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A   coroner  may  at  any  time  resign  his  office  in  writing, 
signed  by  him  and  delivered  to  the  Minister. 

4.  The  provision  in  the  present  act  relating  to  the  termination  of  a 
coroners's  appointment  by  virtue  of  age  be  reworded  as  follows 
in  the  new  Coroners  A  ct : 

Every    coroner    shall    retire    upon    attaining    the    age    of 
seventy  years. 

5.  All  coroners  be  appointed  as  coroners  for  Ontario  but  resident 
in  a  particular  region  with  jurisdiction  to  function  as  coroners  in 
any  part  of  the  province,  unless  otherwise  limited  by  the 
Provincial  Chief  Coroner. 

6.  When  a  coroner  ceases  to  reside  within  the  region  in  which 
he  resided  at  the  time  of  his  appointment,  he  should  cease  to  be 
a  coroner. 

7.  Prior  to  the  enactment  of  the  new  Coroners  Act,  the  Supervising 
Coroner  be  directed  to  submit  proposals  to  the  Minister  of 
Justice  and  Attorney  General  on  the  boundaries  of  the 
residential  regions  which  must  be  created  for  the  purpose  of 
implementing  recommendations  5  and  6,  above. 

8.  The  boundaries  of  the  residential  regions  be  fixed  by  regulation. 

9.  The  decision  on  whether  or  not  to  appoint  local  coroners  on  a 
full-time  basis  be  taken  only  after  the  coming  into  force 
of  the  new  Coroners  Act,  and  after  some  experience  has  been 
gained  with  the  operation  of  the  coroner  system  under  that  act. 

10.  The  Provincial  Chief  Coroner  be  directed  to  bring  forward  an 
appropriate  proposal  to  the  Systems  Development  Branch  of  the 
Department  of  Justice  requesting  that  a  study  be  carried  out  for 
the  purpose  of  ascertaining  the  optimum  number  of  coroners 
in  the  province,  as  follows : 

a.  the  identification  of  those  coroners  who  are  inactive ; 

b.  an  analysis  of  the  regions  that  the  active  coroners  can 
reasonably  be  expected  to  serve ; 

c.  a  classification  of  these  regions  as  overstaffed,  properly 
staffed  or  understaffed. 

11.  A  policy  be  determined  as  to  the  number  of  coroners 
required  in  each  region  of  the  province,  based  upon  the  results 
of  the  study  described  in  recommendation  10,  above,  and  that 
future  appointments  be  made  in  accordance  with  this  policy. 

12.  The  question  of  the  termination  of  the  appointment  of  each 
person  holding  an  appointment  under  The  Coroners  Act  but 
who  has  not  been  performing  the  duties  of  a  coroner  be 
referred  to  the  Coroners  Council. 
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MATTERS  AFFECTING  JURISDICTION 
AND  OPERATIONAL  CONTROL  OF 
CORONERS  —  CHAPTER  10 

The  Commission  recommends  that : 

1.  The  coroner  who  has  issued  his  warrant  to  take  possession 
of  a  body  should  be  designated  as  the  coroner  with  jurisdiction 
to  act  in  the  case,  and  after  the  issue  of  his  warrant,  no 
other  coroner  should  issue  a  warrant  or  intervene  in  the  case 
except  under  the  instructions  of  the  Minister  of  Justice  and 
Attorney  General  or  the  Provincial  Chief  Coroner. 

2.  A  coroner  should  have  the  duty  to  request  that  jurisdiction 
to  act  in  a  case  be  transferred  by  the  Provincial  Chief 
Coroner  where  it  appears  that  there  is  another  coroner  who 
may  more  readily  discover  the  circumstances  upon  which  the 
decision  whether  or  not  to  hold  an  inquest  should  be  based. 

3.  The  coroner  who  has  issued  his  warrant  to  take  possession  of  a 
body  should,  whether  or  not  he  has  a  duty  to  request  that 
jurisdiction  to  act  in  the  case  be  transferred,  have  the  duty: 

a.  to  take  all  steps  in  the  case  that  should  be  taken 
pursuant  to  the  new  Coroners  Act  until  a  transfer  is 
made ;  and 

b.  in  the  event  of  a  transfer,  to  transmit  forthwith  to  the 
coroner  assuming  jurisdiction  in  the  case  his  signed 
statement  setting  forth  briefly  the  result  of  his  investi- 
gation to  the  date  of  the  transfer,  together  with  any  other 
reports,  documents,  evidence  or  other  things  pertaining 
to  the  case  that  may  be  in  his  possession,  or  that  may  be 
in  custody  under  his  direction. 

4.  Before  requesting  that  jurisdiction  be  transferred  to  another 
coroner,  the  requesting  coroner  should  have  the  duty  to  consult 
the  Crown  attorney. 

5.  The  coroner  to  whom  jurisdiction  to  act  in  a  case  is  transferred, 
or  who  is  directed  to  make  an  investigation  or  to  hold  an 
inquest  by  the  Minister  of  Justice  and  Attorney  General  should 
have  the  same  duty  to  proceed  with  the  case  as  if  he  had 
issued  the  warrant  to  take  possession  of  the  body. 

6.  Any  coroner  who  has  reason  to  believe  that  a  death  has 
occurred  in  circumstances  that  warrant  the  holding  of  an 
inquest,  but  that  circumstances  exist  which  prevent  or  sub- 
stantially interfere  with  compliance  with  normal  pre-inquest 
procedures  should  have  the  duty  to  report  the  facts  to  the 
Provincial  Chief  Coroner. 
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7.  The  Provincial  Chief  Coroner  should  have  the  power  to  direct 
any  coroner  to  issue  a  warrant  to  take  possession  of  the  body 
in  any  case  where  this  has  not  been  done. 

8.  The  Provincial  Chief  Coroner  should  have  the  power  to  transfer 
jurisdiction  to  conduct  an  investigation  or  an  inquest  from  the 
coroner  who  has  issued  his  warrant  to  take  possession  of  the 
body  to  any  other  coroner. 

9.  The  Provincial  Chief  Coroner  should  have  the  duty  to  assist  in  the 
transfer  of  jurisdiction  from  one  coroner  to  another,  upon  the 
request  of  either  coroner. 

10.  The  Minister  of  Justice  and  Attorney  General  should  have  the 
power  to  direct  that  any  coroner  conduct  an  investigation  or  an 
inquest,  or  both,  in  any  case,  regardless  of  the  place  where  the 
death  occurred  or  where  the  body  is  located  or  whether  or  not 
the  coroner  so  directed  or  any  other  coroner  has  viewed  the 
body,  made  an  investigation,  held  an  inquest,  determined  that 
an  inquest  should  not  be  held  or  done  any  other  act  in 
connection  with  the  death,  and  the  law  relating  to  coroners 
should  apply  with  such  modifications  as  are  necessary  in 
consequence  of  the  investigation  or  inquest  being  held  other  than 
on  or  after  a  view  of  the  body,  or  the  inquest  being  held  other 
than  after  a  coroner's  investigation. 

11.  The  statutory  disqualification  of  coroners  provided  for  in 
section  19  of  The  Coroners  Act  not  be  repeated  in  the  new 
Coroners  Act. 

12.  The  matter  of  disqualification  for  actual  or  apparent  conflict  of 
interest  be  dealt  with  in  the  proposed  code  of  ethics  for  coroners. 

13.  If  recommendation  number  11,  above,  respecting  the  deletion  of 
the  statutory  disqualification  is  not  accepted,  the  common 
informer's  action  in  present  section  19  be  replaced  in  the  new 
Coroners  Act  by  provisions  that  create  a  liability  to  prosecution 
and  fine  in  the  usual  manner. 


SPECIAL  APPOINTMENTS  —  CHAPTER  11 

The  Commission  recommends  that : 

1.  The  new  Coroners  Act  provide  that  the  Minister  of  Justice  and 
Attorney  General  may,  either  on  his  own  motion  or  upon  the 
application  of  the  Crown  attorney  or  that  of  any  person  who 
claims  a  substantial  and  direct  interest  in  the  subject  matter 
of  an  inquest,  make  an  order: 

a.  appointing  an  Assessor  or  Assessors  to  sit  in  aid  of  the 
local  coroner  at  an  inquest ; 
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b.  appointing  a  Commissioner  to  preside  at  an  inquest  in 
lieu  of  the  local  coroner ;  or 

c.  appointing  a  Commissioner  to  preside  at  an  inquest  in 
lieu  of  the  local  coroner  with  one  or  more  Assessors 
sitting  in  aid. 

2.  The  power  to  appoint  provincial  judges  as  coroners  for 
provisional  judicial  districts  be  retained  in  the  new  Coroners  Act. 

3.  A  provision  be  added  to  the  section  allowing  appointments  of 
provincial  judges  as  coroners  requiring  that  the  Minister  or  the 
Crown  attorney,  as  the  case  may  be,  notify  the  Provincial 
Chief  Coroner  of  the  fact  of  the  appointment. 

4.  The  jurisdiction  of  a  provincial  judge  appointed  as  a  coroner 
be  limited  to  the  provisional  judicial  district  for  which  he  is 
appointed. 

5.  A  Commissioner  appointed  to  preside  at  an  inquest  have 
the  same  duties  and  powers  as  are  set  out  in  the  new  Coroners 
Act  relating  to  a  coroner  in  the  conduct  of  an  inquest. 

6.  An  Assessor  have  the  duty  to  assist  the  presiding  officer  and  the 
jury  in  interpreting  the  evidence  presented  at  the  inquest. 

7.  An  Assessor  have  the  power,  with  leave  of  the  presiding 
officer,  to  question  witnesses  and  to  explain  the  evidence  presented 
at  the  inquest  to  the  jury. 

8.  A  provincial  judge  appointed  as  a  coroner  for  a  provisional 
judicial  district  have  the  same  duties  and  powers  as  a  coroner 
in  relation  to  that  district,  with  the  law  relating  to  coroners 
applying  mutatis  mutandis. 


THE  CORONER'S  INVESTIGATION— CHAPTER  12 

The  Commission  recommends  that : 

1.  The  coroner  should  have  express  power  to  take  possession  of 
a  body  and  to  view  a  body  and  to  enter  and  inspect  the  place  or 
area  where  the  body  was  found,  and  any  place  from  which  the 
body  was  moved,  or  any  place  from  which  there  is  reasonable 
ground  to  believe  that  the  body  was  moved,  before  it  was  found. 

2.  The  coroner  should  have  express  power  to  enter  and  inspect 
the  places  or  areas  in  which  the  deceased  person  was,  or 
the  places  or  areas  in  which  there  is  reasonable  ground  to  believe 
that  the  deceased  person  was,  prior  to  his  death,  if,  in  the 
opinion  of  the  coroner,  the  entry  and  inspection  of  such  places  or 
areas  is  necessary  for  the  purposes  of  the  investigation. 
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3.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  enter  into  any  place 
to  inspect  and  receive  information  from  any  records  or  writings 
relating  to  the  deceased  or  to  the  class  of  persons  to  which  the 
deceased  belonged,  and  to  reproduce  and  retain  copies  therefrom, 
where,  in  the  opinion  of  the  coroner,  the  inspection  of  and 
reception  of  information  from  such  records  or  writings  and  the 
reproduction  and  retention  of  copies  therefrom  is  necessary  for 
the  purposes  of  the  investigation. 

4.  If  the  coroner  believes,  on  reasonable  and  probable  grounds,  that 
the  purposes  of  the  investigation  cannot  be  served  by  proceeding 
otherwise,  he  should  have  express  power  to  seize  anything  that 
there  is  reasonable  ground  to  believe  is  material  to  the  purposes 
of  the  investigation  and  to  have  the  duty  to  give  any  such 
thing  into  the  custody  of  a  police  officer  designated  by  the 
coroner  to  detain,  taking  reasonable  care  to  preserve  it  until  the 
conclusion  of  the  investigation  or  the  inquest  as  the  case  may  be. 
The  coroner  should  thereupon  have  the  duty  to  direct  that  the 
thing  be  restored  to  the  person  from  whom  it  was  taken  unless 
the  coroner  or  the  custodian  is  authorized  or  required  by  law 
to  dispose  of  it  otherwise. 

5.  The  coroner  should  be  able  to  appoint  a  legally  qualified  medical 
practitioner  or  a  police  officer  to  exercise  the  powers  set  out  in 
recommendation  1,  above,  for  the  purpose  of  enabling  the  coroner 
to  determine  whether  or  not  an  inquest  is  necessary. 

6.  If  the  coroner  believes,  on  reasonable  and  probable  grounds, 
that  the  purposes  of  the  investigation  cannot  be  served  by 
proceeding  otherwise,  he  should  be  able  to  appoint  in  writing, 
a  legally  qualified  medical  practitioner  or  police  officer  to 
exercise  the  powers  set  out  in  recommendations  2,  3  and  4, 
above,  for  the  purpose  of  enabling  the  coroner  to  determine 
whether  or  not  an  inquest  is  necessary,  subject  to  the  require- 
ment that  wherever  the  exercise  of  those  powers,  or  any  of 
them,  is  expressed  to  be  conditional  upon  a  belief  or  opinion 
of  the  coroner,  the  person  appointed  should  not  be  able  to 
proceed  in  the  absence  of  a  specific  determination  by  the 
coroner  in  each  instance  that  the  requisite  belief  or  opinion 
exists. 

7.  The  coroner  should  have  an  express  duty  to  exercise  close 
supervision  over  the  actions  of  persons  carrying  out  duties 
pursuant  to  an  appointment  by  the  coroner  under  the  provi- 
sions of  recommendations  5  and  6,  above. 

8.  The  code  of  ethics  for  coroners  prescribe  rules  clearly  setting 
out  the  limitations  upon  public  discussion  by  coroners  of  matters 
ascertained  or  dealt  with  by  them  in  their  official  capacity 
under  the  new  Coroners  Act. 
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9.  The  limitations  referred  to  in  recommendation  8,  above, 
should  not  be  framed  so  as  to  restrict  or  appear  to  restrict 
coroners  from  advocating  changes  in  the  law. 

10.  Two-part  forms  be  prescribed  by  a  schedule  to  the  new  Coroners 
Act  for  the  reporting  of  the  results  of  an  investigation,  in 
which  one  part  is  designated  as  being  available  to  the  public, 
including  these  items  of  information : 

a.  the  identity  of  the  deceased  and  the  coroner's  findings  of 
fact  as  to  how,  when,  where  and  by  what  means  the  person 
came  to  his  death ; 

b.  the  pathologist's  report,  where  done ; 

c.  the  reports  of  any  other  examinations  or  analyses  of  the 
body  ordered  by  the  coroner ;  and 

d.  the  coroner's  statement  as  to  whether  or  not  an  inquest 
has  been  ordered. 

11.  The  regulations  made  under  each  of  the  acts  listed  in  the  section 
of  the  new  Coroners  Act  that  corresponds  to  present  section  21 
restate  the  provision  of  The  Coroners  Act  that  requires  that 
immediate  notice  be  given  to  the  coroner  in  the  event  of  the 
death  of  a  resident  or  patient  in  one  of  the  specified  institutions. 

12.  The  regulations  made  under  each  of  the  acts  referred  to  in 
recommendation  11,  above,  require  that  a  formal  record  be 
kept  of  the  notice  to  the  coroner  in  the  event  of  the  death  of  a 
resident  or  patient  in  one  of  the  specified  institutions. 

13.  The  Maternity  Boarding  Houses  Act  be  added  to  the  list  of 
statutes  in  the  section  in  the  new  Coroners  Act  that  corresponds 
to  present  section  21. 

14.  That  the  terminology  employed  in  present  section  21  (g)  be 
changed  to  reflect  the  classification  of  "psychiatric  facility"  as 
that  term  is  used  in  The  Mental  Health  Act,  1967,  S.O.  1967,  c.  51. 


THE  CORONER'S  INQUEST  —  CHAPTER  13 

The  Commission  recommends  that : 

1.  Persons  who,  in  the  opinion  of  the  presiding  officer,  are  sub- 
stantially and  directly  interested  in  the  inquest,  be  deemed  to 
be  persons  with  standing  at  the  inquest. 

2.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that 
all  persons  with  standing  not  summoned  as  witnesses  be  given 
adequate  notice  of  the  date,  time  and  place  of  the  inquest. 
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3.  The  coroner  have  the  power  to  require  that  a  person  attend 
an  inquest  pursuant  to  a  summons,  give  evidence  on  oath, 
and  produce  in  evidence  any  documents  or  things  that  are 
relevant  to  the  subject  matter  of  the  inquest  that  may  be 
specified  by  the  coroner,  without,  however,  defining  his  powers 
in  these  areas  through  the  use  of  any  formula  that  confers 
upon  the  coroner  the  same  powers  that  are  possessed  by  the 
Supreme  Court. 

4.  A  statutory  form  of  summons  be  prescribed  by  a  schedule  to  the 
new  Coroners  Act  against  which  a  summons  received  by  a  witness 
can  be  verified,  including : 

a.  the  information  contained  in  the  form  of  summons  now 
used  by  coroners ; 

b.  the  information  that  the  witness  is  summoned  to  give 
evidence  on  oath ; 

c.  a  phrase  to  the  effect:  "to  bring  with  you  and  produce  at 
the  time  and  place  ..."  with  a  space  following  these 
words,  in  which  the  coroner  should  specify  with  all  possible 
precision  the  documents  and  things  that  must  be  brought 
and  produced ;  and 

d.  a  brief  notation  as  to  the  possible  consequences  should 
the  person  summoned  fail  to  comply  with  any  of  its 
requirements. 

5.  Inquests  be  held  in  public  except  where  national  security 
may  be  violated. 

6.  A  person  with  standing  at  an  inquest  have  the  right  to  call, 
examine  and  cross-examine  witnesses,  subject  to  the  power  of 
the  presiding  officer  to  limit  these  rights  where,  in  his  opinion, 
it  appears  that  they  are  vexatiously  exercised  or  go  beyond 
what  is  reasonably  necessary. 

7.  Every  person  with  standing  at  an  inquest  have  the  right  to 
appear  by  counsel  and  to  exercise  through  his  counsel  his  right 
to  call,  examine  and  cross-examine  witnesses. 

8.  Every  witness  at  an  inquest  have  the  right  to  counsel. 

9.  The  inquest  jury  be  retained  under  the  new  Coroners  Act  subject 
to  the  same  provisions  as  exist  in  The  Coroners  Act  respecting: 

a.  dispensing  with  the  jury  in  a  provisional  judicial  district; 

b.  the  qualifications  of  jurors; 

c.  the  view  of  the  body  by  the  jurors ; 
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d.  the  majority  verdict ; 

e.  the  services  of  jurors'  summonses ;  and 

f.  the  means  for  making  up  a  full  jury  where  less  than 
five  jurors  respond  to  the  summons. 

10.  An  officer,  employee,  inmate,  resident  or  patient  of  any  of 
the  institutions  or  facilities  specified  in  those  sections  of  the  new 
Coroners  Act  that  are  equivalent  to  present  sections  21  and  22, 
be  disqualified  from  serving  as  a  juror  at  an  inquest  into  the 
death  of  a  person  who  was  a  resident,  patient  or  person  in 
custody  therein,  without,  however,  duplicating  the  list  of 
institutions  and  facilities  in  the  disqualification  section. 

11.  A  prospective  juror  not  be  sworn  if  the  presiding  officer  is 
satisfied  that  a  substantial  possibility  exists  that  the  prospective 
juror,  on  account  of  bias,  would  be  unable  to  render  a  verdict  in 
accordance  with  the  evidence. 

12.  It  be  provided  by  regulation  under  the  new  Coroners  Act  that 
the  following  circumstances,  when  considered  in  light  of  the 
factual  context  of  a  particular  case,  may  be  grounds  for 
disqualification  on  account  of  bias : 

a.  direct  pecuniary  or  personal  interest ; 

b.  personal  hostility ; 

c.  personal  friendship ; 

d.  family  relationship ; 

e.  professional  or  vocational  relationship;  and 

f .  employer-employee  relationship. 

13.  Any  juror  may  question  witnesses,  subject  to  the  power  of  the 
presiding  officer  to  limit  questioning  by  a  juror  where  it  appears 
that  it  is  done  vexatiously  or  goes  beyond  what  is  reasonably 
necessary. 

14.  In  lieu  of  the  coroner's  powers  under  The  Coroners  Act  to  impose 
fines  for  non-attendance  of  a  juror  or  witness  or  for  refusal  to  give 
evidence  and  his  power  to  commit  to  jail,  a  procedure  be 
established  under  which  the  presiding  officer  at  an  inquest  may 
state  a  case  to  the  Supreme  Court  in  the  event  of : 

a.  non-attendance  of  a  duly  summoned  juror  or  witness;  or 

b.  refusal  of  a  witness  to  be  sworn ;  or 
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c.  refusal  of  a  witness  to  testify  or  produce  such  documents 
or  things  as  the  presiding  officer  may  lawfully  require  be 
produced ;  or 

d.  any  person  doing  any  other  thing  which  would,  if  the 
inquest  had  been  a  court  of  law  having  power  to  commit 
for  contempt,  have  been  contempt  of  that  court. 

15.  The  court  to  which  the  case  is  stated  under  recommendation  14, 
above,  be  given  the  power  to  inquire  into  the  matter  and,  after 
hearing  any  evidence,  either  oral  or  by  affidavit,  that  may  be 
produced  against  or  on  behalf  of  the  person  whose  conduct  is  in 
question,  and  after  hearing  any  statement  that  may  be  offered 
in  defence,  punish  or  take  steps  for  the  punishment  of  that 
person  as  if  he  had  been  guilty  of  contempt  of  court. 

16.  The  presiding  officer  at  an  inquest  be  given  the  power  to  cause 
any  person  to  be  removed  and  to  be  kept  out  of  the  place  where 
the  inquest  is  held  where  that  person  misconducts  himself  by 
interrupting  the  proceedings  so  that  to  continue  the  proceedings 
in  his  presence  would  not  be  feasible. 

17.  The  presiding  officer  at  an  inquest  may  admit  any  evidence  which 
he  considers  meets  such  standards  of  proof  as  are  commonly 
relied  on  by  reasonably  prudent  men  in  the  conduct  of  their  own 
affairs,  and  that  the  nature  of  the  proof  should  go  to  the 
weight  of  the  evidence,  not  to  its  admissibility;  providing  that 
anything  which  is  inadmissible  in  a  court  on  the  grounds  of  any 
privilege  given  under  the  law  of  evidence  should  also  be  in- 
admissible at  an  inquest. 

18.  Where  a  person  is  charged  with  a  criminal  offence  arising  out  of 
a  death,  the  new  Coroners  Act  should  specify  that  the  person  so 
charged  is  not  a  compellable  witness  at  the  inquest  touching 
the  death. 

19.  The  following  provisions  of  The  Coroners  Act  be  repeated  in  the 
new  Coroners  A  ct : 

a.  Where  a  person  is  charged  with  a  criminal  offence  arising 
out  of  a  death,  an  inquest  touching  the  death  shall  be 
held  only  upon  the  direction  of  the  Attorney  General. 

b.  Where  during  an  inquest  a  person  is  charged  with  a 
criminal  offence  arising  out  of  the  death,  the  coroner 
shall  discharge  the  jury  and  close  the  inquest,  and  shall 
then  proceed  as  if  he  had  determined  that  an  inquest 
was  unnecessary,  but  the  Attorney  General  may  direct 
that  the  inquest  be  re-opened. 

c.  A  witness  shall  be  deemed  to  have  objected  to  answer  any 
question  upon  the  ground  that  his  answer  may  tend  to 
criminate  him  or  may  tend  to  establish  his  liability  to  a 
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civil  proceeding  at  the  instance  of  the  Crown,  or  of  any 
person,  and  the  answer  so  given  shall  not  be  used  or  be 
receivable  in  evidence  against  him  in  any  trial  or  other 
proceeding  against  him  thereafter  taking  place,  other  than 
a  prosecution  for  perjury  in  giving  such  evidence. 

20.  Documents  and  things  produced  in  evidence  at  an  inquest  be 
returned  to  the  person  entitled  to  the  possession  thereof  within 
a  reasonable  time  after  the  conclusion  of  the  inquest. 

21.  With  leave  of  the  presiding  officer: 

a.  Where  a  document  is  produced,  that  a  photocopy  may  be 
placed  in  evidence ;  and 

b.  Where  any  other  thing  is  produced,  that  a  photograph  or 
a  sufficient  written  description  of  the  thing,  or  both,  may  be 
placed  in  evidence, 

in  lieu  of  the  document  or  thing  produced. 

22.  The  presiding  officer  may  administer  oaths  and  affirmations  for 
the  purposes  of  the  inquest. 

23.  Sworn  or  unsworn  testimony  may  be  received  in  evidence  at 
an  inquest. 

24.  A  new  and  more  suitable  form  of  jury  oath  be  prescribed  for 
use  at  inquests. 

25.  The  proceedings  and  evidence  at  the  inquest  should  be  directed 
solely  to  ascertaining : 

a.  who  the  deceased  was; 

b.  how  the  deceased  came  to  his  death ; 

c.  when  the  deceased  came  to  his  death ; 

d.  where  the  deceased  came  to  his  death ;  and 

e.  by  what  means  the  deceased  came  to  his  death. 

26.  The  jury,  or  in  a  provisional  judicial  district  at  an  inquest 
at  which  there  is  no  jury,  the  presiding  officer,  should  not  make 
any  finding  of  legal  responsibility  or  express  any  conclusion 
of  law  on  any  of  the  matters  specified  in  recommendation  25, 
above;  but  this  provision  should  not  preclude  the  jury  or  the 
presiding  officer,  as  the  case  may  be,  from  recommending 
changes  in  the  law  or  from  making  recommendations  designed 
to  prevent  the  recurrence  of  fatalities  similar  to  that  in  respect 
of  which  the  inquest  is  being  held. 
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27.  No  power  to  cause  a  person  to  enter  into  a  recognizance  be 
conferred  upon  the  presiding  officer  at  an  inquest. 

28.  These  duties,  powers  and  functions  of  the  Crown  attorney, 
prescribed  in  The  Coroners  Act,  be  retained  in  the  new 
Coroners  Act: 

a.  the  right  to  examine  and  cross-examine  witnesses; 

b.  the  right  to  require  that  persons  be  summoned  as  witnesses ; 

c.  the  responsibility  to  consent  before  an  inquest  may  be  held 
without  a  jury  in  a  provisional  judicial  district ; 

d.  the  responsibility  to  approve  of  the  person  appointed  to 
record  the  evidence ; 

e.  the  right  to  require  that  the  evidence  be  transcribed; 

f .  the  right  to  require  that  an  interpreter  be  employed ;  and 

g.  the  duties  and  functions  prescribed  under  the  schedules 
to  The  Coroners  Act. 


29.  Present  section  24  (1)  be  repeated  in  an  amended  form  in  the 
new  Coroners  Act  so  as  to  require  that  the  Crown  attorney 
attend  an  inquest  when  so  directed  by  the  Minister  of  Justice 
and  Attorney  General  or  when  his  presence  is  requested  by  the 
presiding  officer ;  and  if,  when  requested  by  the  presiding  officer, 
he  is  prevented  by  his  other  duties  from  attending,  that  he  shall 
appoint  counsel,  who  shall  have  the  same  powers  at  the  inquest 
as  the  Crown  attorney,  to  attend  in  his  place. 

30.  Present  section  35  be  repeated  in  an  amended  form  in  the  new 
Coroners  Act,  adopting  the  language  of  present  section  13,  so  as  to 
avoid  designating  the  Crown  attorney  as  the  recipient  of  the 
original  inquest  verdict;  and  that  the  phrase  "every  recog- 
nizance" not  be  used  in  the  amended  section. 


31 .  The  provision  in  present  section  24  (2),  respecting  the  representa- 
tion at  an  inquest  by  special  counsel  of  the  Minister  of  Justice 
and  Attorney  General  in  addition  to  or  in  lieu  of  the  Crown 
attorney,  be  repeated  in  the  new  Coroners  Act. 

32.  It  be  provided  by  regulation  under  the  new  Coroners  Act,  that 
every  inquest  be  opened,  adjourned  and  closed  in  a  formal 
manner. 

33.  Every  inquest  be  held,  where  possible,  in  a  court  room  or 
other  place  of  equal  dignity. 
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34.  The  code  of  ethics  for  coroners  prescribe  rules  respecting: 

a.  the  duty  to  preside  in  an  impartial  manner  at  an  inquest; 
and 

b.  the  duty  to  refrain  from  post-inquest  public  debate  over 
matters  occurring  during  the  inquest. 

Such  limitations  as  may  be  prescribed  should  not,  however,  be 
framed  so  as  to  restrict  or  appear  to  restrict  coroners  from 
advocating  changes  in  the  law. 


CONSEQUENTIAL  AND  MISCELLANEOUS 
MATTERS  —  CHAPTER  14 

The  Commission  recommends  that : 

1.  All  references  to  coroners'  inquests  and  coroners  be  deleted 
from  section  98  of  The  Jurors  Act. 

2.  A  provision  be  included  in  the  new  Coroners  Act  requiring  the 
coroner  to  issue  his  warrant  and  hold  an  inquest  where  an 
inquest  is  required  under  The  Mining  A  ct. 

3.  The  words  "having  jurisdiction"  be  deleted  from  section  169(2) 
of  The  Mining  Act. 

4.  Section  169  (3)  of  The  Mining  Act  be  repealed. 

5.  Section  169  (4)  of  The  Mining  Act  be  repealed. 

6.  A  provision  to  the  following  effect  be  substituted  for  the  first 
branch  of  section  169  (5)  of  The  Mining  Act: 

The  Engineer  and  any  person  authorized  to  act  on  his 
behalf  are  entitled  to  be  present  and  to  examine  or  cross- 
examine  any  witness  at  an  inquest  held  concerning  a 
death  caused  by  an  accident  in  or  in  connection  with 
a  mine,  in  accordance  with  the  provisions  of  The  Coroners 
Act  respecting  persons  with  standing  at  an  inquest. 

7.  The  remaining  matters  dealt  with  in  section  169  (5)  of  The 
Mining  Act  be  repealed  and  a  provision  to  the  following  effect 
be  included  in  the  new  Coroners  Act : 

At  an  inquest  held  concerning  a  death  caused  by  an 
accident  in  or  in  connection  with  a  mine,  the  Engineer  as 
designated  under  Part  IX  of  The  Mining  Act  and  any 
person  authorized  to  act  on  his  behalf  shall  be  deemed  to 
be  persons  with  standing  at  the  inquest  and,  if  the 
Engineer  or  someone  on  his  behalf  is  not  present,  the 
coroner  shall,  before  proceeding  with  the  evidence,  ad- 
journ   the    inquest    and    give    the    Deputy    Minister    of 
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Mines  and  Northern  Affairs  not  less  than  four  days' 
notice  of  the  time  and  place  at  which  the  evidence  is 
to  be  taken. 

8.  Section  13  (3)  of  Ontario  Regulation  102/66,  amending  section  41 
of  Regulation  523,  R.R.O.  1960,  made  under  The  Public  Hospitals 
Act,  be  revoked. 

9.  An  increased  emphasis  at  the  Basic  Educational  Course  for 
Coroners  be  placed  upon  training  in  the  fundamental  concepts 
of  natural  justice  and  procedural  rights,  as  they  are  reflected 
in  the  new  Coroners  Act. 

10.  A  special  comprehensive  course,  at  which  instruction  would  be 
offered  in  all  phases  of  the  coroner's  duties  and  responsibilities,  be 
established  by  the  Provincial  Chief  Coroner,  and  that  all  new 
coroners  be  required  to  attend  within  a  reasonably  short  time 
after  appointment. 

11.  A  policy  be  adopted  whereby  persons  newly  appointed  as 
coroners  would  attend  and  observe  one  or  more  inquests  con- 
ducted by  experienced  coroners  before  conducting  inquests 
themselves. 

12.  The  requirement  that  a  coroner  continue  his  education  as  a 
coroner  to  improve  his  standards  as  an  officer  of  the  coroner 
system  be  incorporated  into  the  code  of  ethics  for  coroners. 

13.  The  code  of  ethics  for  coroners  be  promulgated  no  later  than 
the  date  of  the  coming  into  force  of  the  new  Coroners  Act. 

14.  The  code  of  ethics  for  coroners  be  made  applicable,  mutatis 
mutandis,  to  persons  appointed  as  Commissioners  or  Assessors, 
in  respect  of  duties  performed  by  them  under  the  new  Coroners 
Act. 

15.  The  fees  payable  for  services  under  the  new  Coroners  Act 
be  prescribed  by  regulation  rather  than  by  statute,  and  that 
consideration  be  given  to  accomplishing  this  through  The 
Administration  of  Justice  Act,  1968. 

16.  A  provision  to  the  following  effect  be  included  in  the  new 
Coroners  Act: 

All  persons  holding  appointments  as  coroners  under  The 
Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  shall  be 
deemed  to  have  been  appointed  in  accordance  with  the 
provisions  of  this  act. 

17.  The  new  Coroners  Act  repeal  rather  than  amend  The  Coroners 
Act,  R.S.O.  1960,  c.  69,  as  amended. 
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18.  The  new  Coroners  Act  not  be  a  re-enactment  of  The  Coroners  Act, 
R.S.O.  1960,  c.  69,  as  amended. 

19.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect  that 
after  the  coming  into  force  of  the  new  Coroners  Act,  every 
investigation  or  inquest  then  pending  or  under  way  which  was 
commenced  pursuant  to  a  warrant  issued  under  the  authority 
of  The  Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  or  pur- 
suant to  the  direction  of  the  Minister  of  Justice  and  Attorney 
General  under  that  act,  shall  proceed  and  be  concluded  with  in 
accordance  with  the  provisions  of  that  act. 

20.  A  provision  be  included  in  the  new  Coroners  Act  to  the  effect 
that,  notwithstanding  that  it  is  not  a  re-enactment  of  The 
Coroners  Act,  R.S.O.  1960,  c.  69,  as  amended,  a  reference  in 
an  unrepealed  act  of  the  Provincial  Legislature,  or  in  a  rule, 
order  or  regulation  made  thereunder  to  such  repealed  act, 
shall,  as  regards  any  subsequent  transaction,  matter  or  thing 
be  held  and  construed  to  be  a  reference  to  the  provisions  of  the 
new  Coroners  Act,  and  if  there  is  no  provision  in  the  new 
Coroners  Act  relating  to  the  same  subject  matter,  the  repealed 
act  stands  good  and  shall  be  read  and  construed  as  unrepealed 
in  so  far  and  in  so  far  only  as  is  necessary  to  support,  main- 
tain or  give  effect  to  such  unrepealed  act,  or  such  rule,  order 
or  regulation  made  thereunder. 
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CHAPTER  16 


CONCLUSION 


If  the  recommendations  contained  in  this  report  are  implemented,  the 
"coroner's  court",  and  the  office  of  "coroner",  as  those  terms  have  been 
used  in  jurisprudence  in  this  province,  will  cease  to  exist.  There  will 
be  no  body  or  office  constituted  under  the  laws  of  the  province  that 
will  be  either  the  recipient  of  or  empowered  to  exercise  any  of  the 
criminal  jurisdiction  conferred  under  the  Criminal  Code1  or  that  part 
of  the  common  law  pertaining  to  coroners  which,  being  within  the 
jurisdiction  of  the  Parliament  of  Canada,  remains  in  force  in  Ontario. 

Under  section  448  of  the  Criminal  Code,  when  a  coroner's  jury  returns 
a  verdict  alleging  murder  or  manslaughter,  the  coroner  is  directed  to 
initiate  the  criminal  process  by  causing  the  person  thereby  accused  to 
be  arrested  or  to  enter  into  a  recognizance  to  appear  before  a  justice. 
The  Criminal  Code  neither  requires  that  the  question  of  putative  criminal 
responsibility  be  considered  at  inquests,  nor  confers  any  jurisdiction 
to  return  an  accusatory  verdict.  Rather,  it  presupposes  that  the  inquest 
referred  to  in  section  448  is  the  "coroner's  court"  as  defined  and  con- 
stituted at  common  law,  and  prescribes  the  result  that  must  follow  if 
such  a  body  returns  such  a  verdict.  The  public  inquiry  into  fatalities 
proposed  in  this  report  will  not  be  the  "inquest"  to  which  this  section 
refers,  notwithstanding  the  recommended  retention  of  the  historical 
terminology.  It  is  the  considered  view  of  the  Commission  that  the 
elimination  of  an  inquisitorial  body  with  jurisdiction  to  direct  its 
procedures  toward  arriving  at  verdicts  alleging  that  persons  have  com- 
mitted murder  or  manslaughter,  in  advance  of  a  criminal  trial,  will 
be  a  substantial  contribution  to  the  effort  to  provide  for  fair  and 
rational  administration  of  justice  in  the  province. 

The  obligations  and  responsibilities  that  are  prescribed  for  the 
coroner,  as  denned  at  common  law,  relating  to  procedures  to  be  followed 
after  the  execution  of  a  sentence  of  death  under  section  648  of  the 
Criminal  Code,  will  not  be  vested  in  the  public  officer  who  holds  the 
office  of  coroner  under  the  new  Coroners  Act.  In  the  event  that  a  sentence 
of  death  were  to  be  executed  following  the  coming  into  force  of  the 
proposed  legislation,  the  coroner  as  defined  therein,  as  well  as  the 
Minister  of  Justice  and  Attorney  General  for  Ontario,  will  possess 
sufficient  powers  to  ensure  that  all  appropriate  steps  are  taken. 

During  the  course  of  its  research  into  the  matters  of  both  sub- 
stance and  procedure  that  are  dealt  with  in  this  report,  the  Commission 
has  engaged  in  close  consultation  with  those  directly  concerned  with  the 
administration  of  the  coroner  system  in  Ontario.  We  have  been  assisted 
greatly  in  our  task  by  their  generous  co-operation  and  have  profited 
from  their  wide  experience  and  wise  counsel.  We  wish  to  record  our 
gratitude  to  Dr.  H.  B.  Cotnam,  Supervising  Coroner,  and  Mr.  E.  J.  Hills, 
his  Executive  Officer;  to  the  Coroners  Association  of  Ontario  and  its 


1The  Criminal  Code,  S.C.  1953-54,  c.  51,  as  amended. 
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President,  Dr.  D.  R.  Mackinlay,  and  its  First  Vice  President,  Dr.  J.  P. 
MacKay;  to  the  Crown  Attorneys  Association  and  John  E.  Sampson, 
Q.C.,  President,  John  A.  Pringle,  Q.C.,  Past  President,  R.  F.  Chaloner, 
Esq.,  Secretary,  John  Cassells,  Esq.,  Executive  Vice  President,  and  mem- 
bers W.  Bruce  Affleck,  Q.C.  and  G.  F.  Bonnycastle,  Q.C. ;  to  the 
members  of  the  Department  of  Justice  W.  C.  Bowman,  Q.C,  Assistant 
Deputy  Attorney  General  and  Director  of  Public  Prosecutions,  and 
F.  L.  Wilson,  Q.C,  Assistant  Deputy  Minister  (Public  Safety)  and 
Queen's  Proctor;  to  the  Metropolitan  Toronto  Police  Force  and  Sergeant 
of  Detectives  James  Noble,  Detective  Sergeant  George  Thompson  of  the 
Homicide  Division,  and  Patrol  Sergeant  Roy  Norman,  the  Coroner's 
Constable;  to  Dr.  F.  D.  Cruickshank,  Consultant  to  the  Office  of  the 
Supervising  Coroner,  Toronto;  to  Dr.  T.  D.  Marshall,  Coroner,  Cayuga; 
and  to  Dr.  A.  C  Ritchie,  Professor  of  Pathology  and  Head  of  the  Depart- 
ment of  Pathology,  Faculty  of  Medicine,  University  of  Toronto. 

We  are  also  grateful  for  valuable  assistance  received  from  P.  B.  C 
Pepper,  Q.C,  Toronto,  and  with  respect  to  certain  matters  concerning  the 
northern  judicial  districts  from  the  Crown  Attorneys  S.  A.  Caldbick, 
Q.C,  District  of  Cochrane;  J.  S.  Stewart,  Q.C,  District  of  Sudbury; 
E.  C  Burton,  Esq.,  District  of  Kenora;  and  P.  V.  Ibbetson,  Q.C, 
District  of  Thunder  Bay. 

Finally,  may  we  record  our  special  thanks  to  E.  F.  Ryan,  Esq., 
Counsel  to  the  Commission,  who  has  been  deeply  involved  in  every 
stage  of  this  project.  His  outstanding  scholarship,  abundant  energy  and 
ability  are  reflected  in  this  report. 

All  of  which  is  respectfully  submitted. 


ftjUlto*/  Ltf^ 


H.  Allan  Leal, 

Chairman. 


Richard 


Commissioner. 


W.  Gibson  Gray, 


January  25,  1971. 


William  R.  Poole, 

Commissioner. 
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APPENDIX    OF   SELECTED    PROVINCIAL    STATUTES   AND 

REGULATIONS  MADE  THEREUNDER  AFFECTING 

THE  OFFICE  AND  DUTIES  OF  CORONER 


The  following  extracts  from  Ontario  statutes  and  regulations  are 
furnished  for  reference  purposes  in  connection  with  this  report.  Limita- 
tions on  space  and  considerations  of  relevance  to  the  stated  purposes 
required  that  many  of  these  provisions  be  taken  from  their  context,  and 
that  not  all  references  that  could  be  construed  as  affecting  the  office 
and  duties  of  coroner  be  included.  Coroners  and  others  having  duties 
within  the  coroner  system  are  advised  in  every  case  to  refer  to  the 
Statutes  of  Ontario  and  regulations  made  thereunder. 

1.   The  Administration  of  Justice  Act,  1968,  S.O.  1968,  c.  1. 

s.  1  (d)  In  this  Act,  "administration  of  justice"  means 

the  provision,  maintenance  and  operation 
of... 

(d)  the  offices  of  coroners,  clerks  of  the  peace 
and  Crown  attorneys .... 

s.  5  (2)  The  Crown  attorney  may  employ  an  inter- 

preter in  any  criminal  cause  or  investigation 
or  at  a  coroner's  inquest,  and  the  interpreter 
shall  be  paid  such  amount  as  the  Crown 
attorney  certifies  to  be  reasonable,  and  it 
shall  be  paid  out  of  the  moneys  appropriated 
by  the  Legislature  for  the  administration  of 
justice. 

0.  Reg.  391/68      1.  3.  Constables— 

(a)  summoning  a  jury  for  coroner's 
inquest,  including  attendance 

at  inquest $8.00 

(b)  attending    each    adjournment 

of  coroner's  inquest 4.00 

3.  (3)  Where  a  constable  attending  [a]  coroner's 
inquest  or  a  court  reporter  who  is  not  in 
receipt  of  a  salary  for  employment  in  the 
service  of  the  Crown  in  right  of  Ontario, 
is  required  in  the  performance  of  his 
duties  to  attend  at  a  location  which  is 
not  in  the  community  in  which  he 
ordinarily  resides,  he  shall  be  paid  a 
mileage  allowance  for  each  mile  actually 
travelled  one  way  from  his  residence, 
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(a)  in  northern  Ontario,  25  cents;  and 

(b)  in  southern  Ontario,  20  cents. 

2.   The  Anatomy  Act,  1967,  S.O.  1967,  c.  3. 

s.  2  (2)  The  Lieutenant  Governor  in  Council  may  ap- 

point persons  who  are  coroners  as  local  inspec- 
tors of  anatomy  for  such  areas  in  Ontario  as  is 
deemed  advisable,  and  each  local  inspector 
shall  perform  such  duties  as  are  assigned  to 
him  under  this  or  any  other  Act,  in  the  area 
in  his  jurisdiction,  under  the  supervision  and 
direction  of  the  general  inspector. 

s.  3  (1)  Subject  to  The  Coroners  Act,  the  person  having 

possession  of  the  body  of  a  deceased  person 
that, 

(a)  is  unclaimed  by  a  relative  or  bona  fide 
friend  within  twenty-four  hours  after  the 
death ; and 

(b)  has  not  been  or  will  not  be  used  for  a  pur- 
pose authorized  under  The  Human  Tissue 
Act,  1962-63, 

shall  notify  the  local  inspector  and  shall  furnish 
the  local  inspector  with  such  information  re- 
specting the  deceased  person  as  is  within  the 
knowledge  of  the  notifier  and  as  the  local 
inspector  requires. 


s.  4  (1)  Subject  to  The  Coroners  Act,  the  local  inspector 

may  cause  a  body  under  his  control  to  be  de- 
livered to  a  teacher  of  anatomy  or  surgery  in  a 
school,  for  the  purpose  of  anatomical  dissec- 
tion. 


s.  4  (2)  No  body  upon  which  a  post  mortem  examina- 

tion has  been  perfomed  shall  be  delivered  to 
a  teacher  of  anatomy  or  surgery  in  a  school 
unless  the  school  is  first  informed  of  the  post 
mortem  examination  and  consents  to  accept  the 
body. 

s.  12  (1)  A  local  inspector  or,  where  there  is  no  local 

inspector,  a  coroner  may  order  a  body  to  be 
stored  in  a  public  morgue  or  retained  in  a 
private  morgue  until  other  arrangements  are 
made. 
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s.  12  (2)  Every  person  in  charge  of  a  public  or  private 

morgue  shall  ensure  that  bodies  in  the  morgue 
are  secure  against  unlawful  interference. 

0.  Reg.  310/68         7.  Every  local  inspector  or  coroner,  as  the 

case  may  be,  shall  ensure  that  there  is 
completed  and  filed  in  his  office  a  report 
of  an  unclaimed  body,  in  Form  5,  in  re- 
spect of  every  unclaimed  body  under  the 
control  of  the  local  inspector  or  coroner, 
as  the  case  may  be. 

8.  Every  local  inspector  or  coroner,  as  the 
case  may  be,  shall  complete  and  forward 
to  the  clerk  of  the  municipal  corporation  a 
report  and  warrant  to  dispose  of  an  un- 
claimed body  in  Form  6,  in  respect  of  every 
unclaimed  body  to  be  disposed  of  at  the 
expense  of  the  municipal  corporation 
under  section  11  of  the  Act. 


11.  Every  local  inspector  or  coroner,  as  the 
case  may  be,  shall  complete  and  forward 
to  the  general  inspector  a  report  of  de- 
livery or  disposal  of  a  body,  in  Form  9, 

(a)  for  each  donated  body  and  for  each 
unclaimed  body  authorized  by  the 
local  inspector  to  be  delivered  to  a 
school ;  and 

(b)  for  each  unclaimed  body  requested 
by  the  local  inspector  or  coroner,  as 
the  case  may  be,  to  be  disposed  of  by 
a  municipal  corporation. 

12.  Every  local  inspector  or  coroner,  as  the 
case  may  be,  shall  complete  and  forward 
to  the  person  in  charge  of  a  public  morgue 
or  private  morgue,  as  the  case  may  be,  for 
the  municipality  in  which  a  body  is  found 
an  order  for  storage  of  a  body,  in  Form 
10. 


17.  There  shall  be  paid  to  a  local  inspector 
or  a  coroner  by  a  municipality  a  fee  of 
$20  for  each  body  disposed  of  by  the 
municipal  corporation  under  section  11 
of  the  Act. 
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3.  The  Audit  Act,  R.S.O.  1960,  c.  27. 

s.  12  (1)  The    certificate    or    order    of    the    Attorney 

General  or  Deputy  Attorney  General  that  a 
sum  of  money  is  required  to  be  paid  out  of  the 
Consolidated  Revenue  Fund  on  account  of 
the  investigation,  detection  or  punishment  of 
any  offence  against  the  laws  of  Ontario  or 
of  Canada,  or  on  account  of  special  services 
or  disbursements  in  connection  with  inquests, 
or  any  purpose  connected  with  the  adminis- 
tration of  justice  in  either  civil  or  criminal 
matters,  is  sufficient  authority  for  the  issuing 
of  a  cheque  by  the  Treasurer  of  Ontario  for 
the  amount  named  in  the  certificate  or  order, 
and  the  officer  or  other  person  to  whom  the 
cheque  is  issued  shall  account  to  the  Attorney 
General  for  the  proper  disbursement  of  the 
amount  received  by  such  officer  or  other 
person. 

s.  12  (2)  The  certificate   of  the   Attorney   General  or 

Deputy  Attorney  General  that  any  moneys 
received  by  any  officer  or  other  person  under 
this  section  have  been  duly  accounted  for  is 
final  and  conclusive  and  the  account  shall  not 
be  subject  to  any  further  examination. 

4.  The  Cemeteries  Act,  R.S.O.  1960,  c.  47,  as  amended 


s.  55  (3)  A  coroner  who  has  issued  his  warrant  for  the 

holding  of  an  inquest  upon  a  dead  body  may 
direct  it  to  be  disinterred. 

s.  78  (1)  No  body  shall  be  cremated  unless  a  certificate 

in  the  prescribed  form,  signed  by  a  coroner  of 
the  municipality  in  which  the  death  took  place, 
has  been  deposited  with  the  owner,  which 
certificate  shall  contain  the  statement  that 
the  cause  of  death  has  been  definitely  ascer- 
tained and  that  there  exists  no  reason  for 
further  inquiry  or  examination. 

s.  78  (2)  Where  the  death  took  place  outside  Ontario, 

the  certificate  required  by  subsection  1  may 
be  issued  by  a  coroner  of  the  municipality  in 
which  the  body  is  to  be  cremated. 

0.  Reg.  43,  37.  A  certificate  of  a  coroner  under  s.  78  of 

R.R.O.  1960  the  Act  shall  be  in  Form  1. 


147 

5.  The  Charitable  Institutions  Act,   1962-63,   S.O.    1962-63,   c.    11,   as 
amended. 

0.  Reg.  297/64       19.   (2)   (1)  where  the  resident  dies,  a  report 

of  the  time,  date  and  circumstances  of  the 
death,  the  name  and  address  of  the  person, 
if  any,  who  claims  the  body,  the  date  that 
the  notice  of  death  is  given  to  the  coroner 
in  accordance  with  section  9  and  the  name 
of  the  coroner. 

6.  The  Children's  Institutions  Act,  1962-63,   S.O.    1962-63,  c.    14,  as 
amended. 

0.  Reg.  279/63       23.  (2)   (m)  where  the  resident  dies,  a  report 

of  the  time,  date  and  circumstances  of  the 
death,  the  name  and  address  of  the  per- 
son, if  any,  who  claims  the  body,  the 
date  that  the  notice  of  death  is  given  to  the 
coroner  in  accordance  with  section  12  and 
the  name  of  the  coroner. 

7.  The  Crown  Attorneys  Act,  R.S.O.  1960,  c.  82,  as  amended. 

s.  14  (a)  The  Crown  attorney  shall  aid  in  the  local  ad- 

ministration of  justice  and  perform  the  duties 
that  are  assigned  to  Crown  attorneys  under 
the  laws  in  force  in  Ontario,  and,  without 
restricting  the  generality  of  the  foregoing, 
every  Crown  attorney  shall, 

(a)  examine  informations,  examinations,  de- 
positions, recognizances,  inquisitions  and 
papers  connected  with  offences  against 
the  laws  in  force  in  Ontario  that  the 
magistrates,  justices  of  the  peace  and 
coroners  are  required  to  transmit  to  him, 
and,  where  necessary,  cause  such  charges 
to  be  further  investigated,  and  additional 
evidence  to  be  collected,  and  sue  out  pro- 
cess to  compel  the  attendance  of  witnesses 
and  the  production  of  papers,  so  that 
prosecutions  may  not  be  delayed  unneces- 
sarily or  fail  through  want  of  proof. 

8.  The  Highway  Traffic  Act,  R.S.O.   1960,  c.   172,  as  amended. 

s.  145  (1)  Every  coroner  who  investigates,   and  every 

Crown  attorney  and  police  officer  having  knowl- 
edge of  a  fatal  accident  in  which  a  motor 
vehicle  is  involved,  shall  secure  such  particulars 
of  the  accident,  the  persons  involved,  and  other 
information  as  may  be  necessary  to  complete 
a  written  report  to  the  Registrar  on  the  forms 
prescribed  for  that  purpose,  and  shall  transmit 
the  report  forthwith  to  the  Registrar. 


148 

9.   The  Homes  for  the  Aged  and  Rest  Homes  Act,  R.S.O.  1960,  c.  174, 
as  amended. 

0.  Reg.  325)61         3.  Section  5  of  Regulation  237  of  Revised 

Regulations  of  Ontario,  1960  is  amended 
by  striking  out  "and"  at  the  end  of  clause 
p,  by  adding  "and"  at  the  end  of  clause  q 
and  by  adding  thereto  the  following  clause  : 

(r)  in  accordance  with  section  21  of  The 
Coroners  Act,  shall  give  notice  of  the 
death  of  a  resident  to  a  coroner  other 
than  a  coroner  who  is  the  physician 
for  the  home  in  which  the  deceased 
resident  was  residing  at  the  time  of  his 
death. 

10.   The  Homes  for  Retarded  Persons  Act,  1966,  S.O.    1966,   c.   65,  as 
amended. 

0.  Reg.  62/68         10.  Where  a  resident  of  an  approved  home 

dies,  the  superintendent  shall  give  notice 
of  the  death  to  a  coroner  other  than  a 
coroner  who  is  the  physician  appointed 
under  section  12  as  the  physician  for  the 
home. 

11.  The  Human  Tissue  Act,  S.O.  1962-63,  c.  59,  as  amended. 

s.  4<z  (2)  A  coroner  shall  be  notified  before  any  part 

is  removed  from  the  body  of  a  person  under 
subsection  1. 

s.  6  (3)  An  authority  shall  not  be  given  under  section  2, 

3  or  4  if  the  person  empowered  to  give  the 
authority  has  reason  to  believe  that  an  inquest 
may  be  required  to  be  held  on  the  body  of 
the  deceased. 

12.  The  Judicature  Act,  R.S.O.  1960,  c.  197. 

s.  66  (1)  Where  it  is  desired  to  move  to  quash  a  con- 

viction, order,  warrant  or  inquisition,  the  pro- 
ceeding shall  be  by  motion  in  the  first  instance 
instead  of  by  certiorari,  rule  or  order  nisi. 

s.  66  (2)  Notice  of  the  motion  shall  be  served  at  least 

six  days  before  the  return  day  thereof  upon  the 
magistrate  making  the  conviction  or  order,  or 
issuing  the  warrant,  or  the  coroner  making  the 
inquisition,  and  also  upon  the  prosecutor  or 
informant,  if  any,  and  upon  the  clerk  of  the 
peace  if  the  proceedings  have  been  returned 
to  his  office,  and  the  notice  shall  specify  the 
objections  intended  to  be  raised. 
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s.  66  (3)  Upon  the  notice  of  motion  shall  be  endorsed 

a  copy  of  subsection  4  and  a  notice  in  the 
following  form,  addressed  to  the  magistrate, 
coroner,  or  clerk  of  the  peace,  as  the  case 
may  be : 

You  are  hereby  required  forthwith  after 
service  hereof  to  return  to  the  office  of  the 
Registrar  of  the  Supreme  Court  at  Osgoode 
Hall,  Toronto,  the  conviction  (or  as  the  case 
may  be)  herein  referred  to,  together  with  the 
information  and  evidence,  if  any,  and  all 
things  touching  the  matter,  as  fully  and 
entirely  as  they  remain  in  your  custody, 
together  with  this  notice. 

Dated 
To  A.B. 

Magistrate  (or  as  the  case  may  be). 
CD. 
Solicitor  for  the  Applicant. 

s.  66  (4)  Upon  receiving  the  notice  so  endorsed,  the 

magistrate,  coroner  or  clerk  of  the  peace  shall 
forthwith  return  to  the  office  of  the  Registrar 
of  the  Supreme  Court  at  Osgoode  Hall,  Toronto, 
the  conviction,  order,  warrant  or  inquisition, 
and  the  information  and  evidence,  if  any,  and 
all  things  touching  the  matter,  and  the  notice 
served  upon  him  with  a  certificate  endorsed 
upon  it  in  the  following  form : 

Pursuant  to  the  within  notice  I  herewith 
return  to  this  Honourable  Court  the  follow- 
ing papers  and  documents : 

1.  The  conviction  (or  as  the  case  may  be). 

2.  The  information  and  the  warrant  issued 
thereon. 

3.  The  evidence  taken  at  the  hearing. 

4.  (Any  other  papers  or  documents  touching 
the  matter) . 

And  I  hereby  certify  to  this  Honourable 
Court  that  I  have  above  truly  set  forth  all  the 
papers  and  documents  in  my  custody  or 
power  relating  to  the  matter  set  forth  in  this 
notice  of  motion. 

s.  66  (5)  The  certificate  has  the  same  effect  as  a  return 

to  a  writ  of  certiorari  or  to  an  order  under 
the  rules. 
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s.  66  (6)  The  notice  is  returnable  before  a  judge  of  the 

High  Court  sitting  in  chambers. 

s.  66  (7)  The  motion  shall  not  be  entertained  unless, 

(a)  the  return  day  thereof  is  within  six  months 
after  the  conviction,  order,  warrant  or 
inquisition ;  and 

(b)  the  applicant  is  shown  to  have  entered 
into  a  recognizance  with  one  or  more 
sufficient  sureties  in  the  sum  of  $100  be- 
fore a  magistrate  of  the  county  in  which 
the  conviction,  order  or  inquisition  was 
made  or  the  warrant  was  issued,  or  before 
a  judge  of  the  county  court  of  that  county 
or  before  a  judge  of  the  High  Court, 
conditioned  that  the  applicant  will  prose- 
cute the  application  at  his  own  costs  and 
charges  without  any  wilful  or  affected 
delay  and  that  he  will  pay  to  the  person 
in  whose  favour  the  conviction,  order  or 
other  proceeding  is  affirmed  his  full  costs 
and  charges  to  be  taxed  according  to  the 
course  of  the  court  in  case  the  conviction, 
order  or  other  proceeding  is  affirmed,  or 
has  paid  into  court  the  like  sum  as  security 
that  he  will  do  so. 

s.  66  (8)  The  recognizance,  with  an  affidavit  of  its  due 

execution,  shall  be  filed  in  the  office  of  the 
Registrar  of  the  Supreme  Court. 

s.  66  (9)  The  judge  has  all  the  powers  of  the  court 

in  the  like  matters  and  may  order  the  produc- 
tion of  such  papers  and  documents  as  he  deems 
necessary. 

s.  66  (10)  No  appeal  from  the  order  of  the  judge  lies 

unless  leave  is  granted  by  a  judge  of  the  High 
Court. 

13.   The  Jurors  Act,  R.S.O.  1960,  c.  199,  as  amended. 
s.  1  (e)  In  this  Act, 

(e)  "sheriff"  includes  a  coroner,  an  elisor  and 
every  other  officer  to  whom  the  return  of 
jury  process  belongs. 

s.  67  Notwithstanding   anything   in   this   Act,    the 

proper  officer  shall  summon,  in  the  manner 
heretofore  used  and  accustomed,  every  person 
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required  to  serve  upon  any  inquest  or  inquiry 
before  a  coroner,  or  before  any  commissioners 
appointed  under  the  Great  Seal,  or  under  the 
seal  of  the  Supreme  Court,  or  to  serve  as  a  tales- 
man upon  any  jury. 

s.  82  (1)  No  person  is  liable  to  be  summoned  or  em- 

panelled to  serve  as  a  juror  upon  any  inquest 
or  inquiry  to  be  taken  or  made  by  or  before 
any  commissioners  appointed  under  the  Great 
Seal,  or  the  seal  of  any  court  having  general 
jurisdiction  throughout  Ontario  or  throughout 
any  county,  unless  the  name  of  the  person 
appears  upon  the  jurors'  rolls  for  the  year  in 
which  the  person  is  called  upon  to  serve  on  the 
inquest  or  inquiry. 

s.  82  (2)  This  section  does  not  extend  to  any  inquest 

or  inquiry  to  be  taken  or  made  by  or  before 
a  sheriff,  coroner  or  bailiff. 

s.  98  (1)  If  a  person  having  been  duly  summoned  and 

returned  to  serve  as  a  juror  upon  an  inquest 
or  inquiry  before  a  sheriff  or  coroner,  or  before 
any  of  the  commissioners  mentioned  in  sec- 
tion 67,  does  not,  after  being  openly  called 
three  times,  appear  and  serve,  the  sheriff, 
coroner  or  commissioners  may  impose  such  fine, 
not  exceeding  $20,  upon  the  person  so  making 
default  as  is  deemed  proper. 

s.  98  (2)  The   sheriff,   coroner   or  commissioners   shall 

make  out  and  sign  a  certificate  containing  the 
name,  the  residence  and  addition  of  every  per- 
son so  making  default,  together  with  the 
amount  of  the  fine  imposed  and  the  cause  of 
the  fine,  and  transmit  the  certificate  to  the 
clerk  of  the  peace  for  the  county  in  which  the 
defaulter  resides,  on  or  before  the  first  day  of 
the  sittings  of  the  court  of  general  sessions  of 
the  peace  next  ensuing. 

s.  98  (3)  The  clerk  of  the  peace  shall  enter  the  fine 

so  certified  on  the  roll  on  which  fines  and 
forfeitures  imposed  at  the  court  of  general 
sessions  are  entered,  and  it  shall  be  estreated, 
levied  and  applied  in  like  manner,  and  subject  to 
the  like  powers,  provisions  and  penalties  in 
all  respects  as  if  it  had  been  a  fine  imposed  at  a 
sittings  of  the  court  of  general  sessions  of  the 
peace. 
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14.  The  Maternity  Boarding  Houses  Act,  R.S.O.  1960,  c.  231,  as  amended. 

s.  10  The  person  registered  shall  immediately  after 

the  death  of  any  inmate  of  the  house,  whether 
a  woman  or  a  girl  or  an  infant  born  therein 
or  brought  thereto  as  a  boarder,  cause  notice 
of  the  death  to  be  given  to  the  coroner  and 
the  medical  officer  of  health. 

15.  The  Mining  Act,  R.S.O.  1960,  c.  241,  as  amended. 

s.  169  (1)  Where  a  fatal  accident  occurs  in  or  in  con- 

nection with  a  mine,  an  inquest  shall  be  held. 

s.  169  (2)  The  manager  or  other  person  in  charge  of  a 

mine  wherein  or  in  connection  wherewith  a  fatal 
accident  occurs  shall  forthwith  notify  a  coroner 
having  jurisdiction  in  the  place  where  the 
accident  occurred. 

s.  169  (3)  A  coroner  who  is  in  any  way  in  the  employ- 

ment of  the  owner  or  lessee  of  a  mine  wherein 
orMn  connection  wherewith  a  fatal  accident 
occurs  is  ineligible  to  act  as  coroner  in  con- 
nection with  such  accident. 

s.  169  (4)  Where  a  fatal  accident  occurs  in  or  in  connection 

with  a  mine  at  a  place  that  is  more  readily 
accessible  to  a  coroner  not  having  jurisdiction 
in  such  place  than  to  any  eligible  coroner  having 
jurisdiction  thereat,  the  Supervising  Coroner  for 
Ontario  may  direct  such  coroner  to  issue  his 
warrant  and  conduct  an  inquest  and  the  direc- 
tion is  such  coroner's  authority  therefor. 

s.  169  (5)  The  engineer  and  any  person  authorized  to 

act  on  his  behalf  are  entitled  to  be  present 
and  to  examine  or  cross-examine  any  witness 
at  an  inquest  held  concerning  a  death  caused 
by  an  accident  at  a  mine,  and,  if  the  engineer 
or  someone  on  his  behalf  is  not  present,  the 
coroner  shall,  before  proceeding  with  the 
evidence,  adjourn  the  inquest  and  give  the 
Deputy  Minister  not  less  than  four  days  notice 
of  the  time  and  place  at  which  the  evidence  is 
to  be  taken. 

16.  The  Nursing  Homes  Act,  1966,  S.O.  1966,  c.  99,  as  amended. 

0.  Reg.  37/67  29.  A  report  of  the  time,  date  and  circum- 
stances of  the  death  of  a  resident,  the  name 
and  address  of  the  person,  if  any,  who 
claims  the  body  and  the  date  that  notice 
of  death  is  given  to  the  coroner  shall  be 
attached  to  the  resident's  records. 
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17.   The  Public  Hospitals  Act,  R.S.O.  1960,  c.  322,  as  amended. 

0.  Reg.  102/66       13.   (3)   [Section  41  of  Regulation  523  of  the 

Revised  Regulations  of  Ontario]  is  amend- 
ed by  adding  thereto  the  following  sub- 
sections : 

(2a)  Notwithstanding  subsection  1,  a 
coroner,  or  a  legally  qualified  medical 
practitioner,  magistrate  or  police 
officer  so  authorized  in  writing  and 
directed  by  a  coroner,  may  inspect 
and  receive  information  from 
medical  records  and  may  reproduce 
and  retain  copies  therefrom  for  the 
purposes  of  an  inquest  or  to  deter- 
mine whether  an  inquest  is  neces- 
sary, where  the  coroner  has, 


(a)  issued  his  warrant  to  take  pos- 
session of  the  body ; 

(b)  issued  his  warrant  for  an  in- 
quest ;  or 

(c)  attended  at  the  hospital  to 
view  the  body  and  make  an  in- 
vestigation in  accordance  with 
The  Coroners  Act. 


18.   The  Sheriffs  Act,  R.S.O.  1960,  c.  371,  as  amended. 

s.  4  A  sheriff,  deputy  sheriff,  coroner,  elisor,  bailiff 

or  constable  shall  not,  directly  or  indirectly, 
purchase  any  goods  or  chattels,  lands  or  tene- 
ments by  him  exposed  to  sale  under  legal 
process. 

s.  5  Every    coroner,    elisor,    bailiff    or    constable 

entrusted  with  the  execution  of  any  writ, 
warrant  or  process  who  wilfully  misconducts 
himself  in  the  execution  of  the  same,  or  wil- 
fully makes  any  false  return  to  such  writ, 
warrant  or  process,  unless  by  the  consent 
of  the  party  in  whose  favour  the  same  may 
have  issued,  is  guilty  of  an  offence  and  on 
summary  conviction  is  liable  to  a  fine  of  not 
more  than  $200  and  to  imprisonment  for  a 
term  of  not  more  than  six  months,  and  shall 
answer  in  damages  to  any  person  aggrieved  by 
the  misconduct  or  false  return. 
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19.   The  Vital  Statistics  Act,  R.S.O.  1960,  c.  419,  as  amended. 

s.  14  (2)  The  legally  qualified  medical  practitioner  in 

attendance  at  a  still-birth  or,  where  there  is  no 
legally  qualified  medical  practitioner  in  attend- 
ance, a  coroner  shall  complete  a  medical  certi- 
ficate in  the  prescribed  form  of  the  cause  of 
the  still-birth  and  shall  deliver  it  to  the  funeral 
director  in  charge  of  the  body. 

s.  17  (2)  A  statement  in  the  prescribed  form  containing 

personal  particulars  of  the  deceased  person 
shall,  upon  the  request  of  the  funeral  director 
in  charge  of  the  body,  be  completed,  certified 
and  delivered  to  the  funeral  director, 

(a)  by  the  nearest  relative  present  at  the 
death,  or  the  last  illness,  or  any  relative 
who  may  be  available ; 

(b)  if  no  relative  is  available,  by  the  occupier 
of  the  premises  in  which  the  person  died 
or,  if  the  occupier  is  the  person  who  has 
died,  by  any  adult  person  residing  in  the 
premises  who  was  present  at  the  death  or 
has  knowledge  of  the  personal  particulars ; 

(c)  if  the  death  occurred  in  unoccupied 
premises  and  no  relative  is  available,  by 
any  adult  person  who  was  present  at  the 
death  or  has  knowledge  of  the  personal 
particulars ;  or 

(d)  by  the  coroner  who  has  been  notified  of 
the  death  and  has  made  an  investigation  or 
held  an  inquest  regarding  the  death. 

s.  17  (3)  The  legally  qualified  medical  practitioner  who 

was  last  in  attendance  during  the  last  illness  of 
a  deceased  person  or  the  coroner  who  conducts 
an  investigation  or  inquest  into  the  death  of 
a  person  shall,  forthwith  after  the  death, 
investigation  or  inquest,  as  the  case  may  be, 
complete  and  sign  a  medical  certificate  of 
death  in  the  prescribed  form,  stating  therein 
the  cause  of  death  according  to  the  Inter- 
national List  of  Causes  of  Death  as  last  revised 
by  the  International  Commission  called  for  that 
purpose,  and  shall  deliver  the  medical  certi- 
ficate to  the  funeral  director  in  charge  of  the 
body. 
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s.  20  (1)  If  there  is  reason  to  believe  that   a  person 

has  died  as  a  result  of  violence  or  misadventure 
or  by  unfair  means  or  from  any  cause  other 
than  disease,  or  as  a  result  of  negligence,  mal- 
practice or  misconduct  on  the  part  of  others  or 
under  such  circumstances  as  require  investi- 
gation, no  acknowledgment  of  registration  of 
death  and  no  burial  permit  shall  be  issued  by 
the  division  registrar  unless, 

(a)  the  body  has  been  examined  by  a  coroner 
and  the  coroner  has  made  inquiry  into  the 
circumstances  of  the  death  or  held  an 
inquest  as  provided  by  The  Coroners  Act; 

(b)  the  coroner  has  signed  the  medical  certi- 
ficate of  death ;  and 

(c)  the  other  provisions  of  this  Act  regarding 
registration  of  death  have  been  complied 
with. 

s.  20  (2)  Where  a  person  has  died  under  any  of  the 

circumstances  mentioned  in  subsection  1  and  it 
is  impracticable  for  the  coroner  to  complete  a 
medical  certificate  of  the  cause  of  death,  he 
may  issue  his  warrant  to  bury  when  he  has 
examined  the  body  as  provided  in  The  Coroners 
Act,  and  the  division  registrar  shall  issue  a 
burial  permit  on  the  delivery  to  him  of  the 
warrant  to  bury,  and  the  coroner  shall,  within 
two  days  of  his  determining  the  cause  of  death 
or  of  the  completion  of  his  investigation,  certify 
and  deliver  or  mail  the  medical  certificate  of 
death  to  the  Registrar  General. 


